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LETTERS 


Termination of Leases 

Regarding “The Need for Statutory 
Change to the Right to Terminate 
Residential Leases” by Roshani M. 
Gunewardene (January), I respect 
the efforts of Bar members to present 
points of view on the law, but I hope 
that our social (and legal) system 
never evolves to the point where, 
absent a contractual extension right, 
a tenant can unilaterally declare at 
the end of the term (regardless of 
advance notice) that they choose to 
stay, and the landlord is forced to let 
them remain. 

There are certainly many perfect- 
ly performing tenants who would 
like to remain, but what the writer 
does not recognize is that people 
rent in most cases because they 
cannot afford to buy and/or because 
they simply want the ability to move 
with relatively little advance notice. 
The landlord absorbs the risks and 
costs of owning or constructing a 
building and the tenant lives in it 
without the up-front costs of buying. 
If the tenants could afford it, they 
would buy. That is the natural land- 
lord / tenant balance that exists. 
Landlords accept those risks and 
the tenants have the benefit of that 
posture, but the flexibility afforded 
the tenant and bargained for in the 
lease does not show up in anyone’s 
balance sheet, nor does it ever seem 
appreciated. The writer wants the 
tenant to have all the benefits of 
ownership, but only the obligations 
of a tenant. Why would anyone ever 
rent their property, if they were 


exposed to a permanent occupancy? 
The writer proposes a law that es- 
sentially converts a leasehold into 
a life estate (or like in NYC, a rent- 
controlled, inheritable perpetuity). 
Of course, there are good people out 
there who would continue to be good 
tenants after their lease expires 
and, of course, they need housing, 
but to provide a guaranty on the 
backs of landlords who may need 
to sell the property or redevelop it 
for any number of legitimate rea- 
sons is clearly wrong. The writer 
sadly attributes corporate greed to 
all landlords. The right of a tenant 
to live without the obligations and 
risks of property ownership and the 
right to simply walk away at the end 
of a term without the complexities of 
ownership should never be legisla- 
tively converted into a right to con- 
tinuous occupancy. Who will decide 
whether the tenant qualifies for the 
writer’s proposed extension? 
How can the writer sound the alarm 
about a “30 to 60-day short notice 
of nonrenewal” when the tenant 
knew the lease term at signing? 
She suggests that the tenant did not 
know the meaning of “one year” or 
the meaning of “16 years” when the 
lease was executed. We should never 
propose legislation on the basis of 
such low esteem for people. We will 
only encourage a lack of diligence 
by providing a legislative net. Such 
government intervention in common 
sense is a very dangerous and slip- 
pery slope. 

Harvey Foro, St. Petersburg 
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PRESIDENT S PAGE 


by John G. White III 


Florida’s Supreme Court: 
A Year of Change and Confidence in its Future 


uring my year as Florida Bar 
D president, there will be unpar- 

alleled change at the Florida 
Supreme Court, where four justices 
will be leaving the bench. 

The Florida Constitution dictates that 
both Harry Lee Anstead and Charles 
Wells retire as justices at age 70. 

For Anstead, who turned 70 in De- 
cember 2007, his last official day will be 
January 5, 2009. For Wells, mandatory 
retirement will arrive in March 2009, 
when he turns 70. 

Strong family ties commanded 
Raoul Cantero, 47, to admirably put 
his family’s needs first and return 
home to Miami. His resignation is 
effective September 6. Similarly, the 
court’s newest member, Kenneth Bell, 
52, cited challenges in balancing work 
and family when resigning effective 
October 1. A seventh-generation 
Pensacolian, Bell commuted between 
Tallahassee and Pensacola to spend 
more time with his family. 

This quality quartet will leave a last- 
ing mark on the state’s highest court. 

Wells, who took office in 1994, will 
be remembered as the chief justice 
with a calm, steady hand at the helm 
during the storm known as George W. 
Bush v. Al Gore — the 36-day rollicking 
ride to fill the nation’s top job in 2000, 
while a global audience hung on every 
live-broadcast word. 

On November 20 and 21, 2000, 
when the court held oral arguments 
on whether or when ballots should be 
recounted, hundreds of protesters con- 
verged in front of the Supreme Court, 
including a couple in red-sequined 
outfits playing a banjo and accordion 
while leafing through a flip chart of 
arguments why the court should not 
intervene in the vote count. 

While the scene outside was bizarre, 
inside the courthouse industriousness 
was on worldwide display, as proceed- 
ings were broadcast and filings and 
rulings were instantly available on the 


court’s Web site. 

Anstead, who also took office in 
1994, became known as the father of 
the modern professionalism move- 
ment among judges, lawyers, and law 
deans in Florida. Anstead served as the 
founding chair of the Commission on 
Professionalism created in 1996. 

When Anstead talks about his core 
values and the meaning of profession- 
alism for lawyers, it is an elaboration 
on the Golden Rule. The corollary of 
the Golden Rule, he says, is woven into 
America’s founding principle that all 
people are created equal. 

Part of Cantero’s legacy was in- 
herited from Anstead. After only two 
weeks on the job in 2002, Chief Jus- 
tice Anstead gave Cantero his first 
management assignment: serve as 
the court’s liaison to its Commission 
on Professionalism. Cantero thrived 
in the position and currently serves 
as the commission’s chair. 

Bell, the only justice with experience 
as a trial judge when he took office in 
2003, will be remembered for his firm 
belief in the separation of powers and 
our system of checks and balances. 
Bell serves as liaison to the Commit- 
tee on Standard Jury Instructions in 
Contract and Business Cases, and the 
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Court Accessibility Subcommittee of 
the Standing Committee on Fairness 
and Diversity. 

As a fellow lawyer, it is Gov. Charlie 
Crist’s respect for the judiciary that 
gives me great confidence in his judg- 
ment when selecting replacements for 
the four justices. Each will come from 
a list of three to six names provided by 


. the Supreme Court Judicial Nominat- 


ing Commission. 

After serving many years on the 
Judicial Nominating Procedures Com- 
mittee and the Judicial Nominating 
Commission Screening Committee for 
the Supreme Court, I also have great 
confidence in the Supreme Court JNC 
to provide the names of the highest 
quality candidates to the governor. 
Among the members of the Supreme 
Court JNC are many distinguished col- 
leagues, including former Bar President 
Howard Coker. 

While we prepare to say farewell to 
four respected justices, I commend Chief 
Justice Fred Lewis, who during his two- 
year term as chief spearheaded the suc- 
cessful Justice Teaching program that 
brings lessons about the importance 
of the legal system in a democracy to 
98 percent of our public schools. I also 
thank Lewis for providing a passionate 
voice for the third branch of government 
during the unprecedented budget crisis 
at the 2008 Legislature. 

During my term, it will be a blessing to 
work with incoming Chief Justice Peggy 
Quince, our 53rd chief justice since 
statehood, and our first female African- 
American justice whose roots began in 
a segregated school system in her home 
state of Virginia. I know she will be a 
great leader for the next two years. I look 
forward to meeting four new justices, 
whom I have every assurance will be 
selected for their stellar qualifications 
and commitment to the rule of law. 
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JOHN WHITE 


President of The Florida Bar 


Love of the law and things aquatic have shaped his hfe. 


by Gary Blankenship 


ohn G. (Jay to all his friends and colleagues) White ITI 

is going to be so busy as Bar president for the 2008- 

2009 year that “He’s going to have to give up fishing. 

That is the big challenge. 'm trying to convince him 
of that. He hasn’t bitten yet.” 

This observation came from immediate past Bar President 
Frank Angones, who likes to kid his water-phile successor. 

But Angones, as well as White’s other friends and associ- 
ates, doubt that the daunting tasks White faces in the coming 
year will keep the Pensacola native from his life-long obses- 
sion with things aquatic, nautical, and piscatorial. 

“We grew up surfing and sailing. Everything we did was 
outdoors, we enjoyed the water and outdoors so much,” says 
Jay’s brother Sheldon. 

“Tve been going to the Bahamas all my life and when Jay 
started going with me, he really took to it, spearing fish and 
lobsters,” recounts former protégé and long-time friend Greg 
Coleman, who also serves on the Bar’s Board of Governors. 
“It’s tough to get him out of the water over there. He'll say, 
‘Just five more minutes, 10 more minutes, and I'll say, ‘It’s 
getting dark; we have to get back to the dock.’ 

“That's where he lets what little hair he has down,” adds 
Coleman. 

However, the determination to continue outdoor pursuits 
will not deter White from addressing the daunting difficul- 
ties ahead for The Florida Bar and the legal profession in 
the coming year. Those who know him said he will bring his 
trademark thoroughness and intensity in addressing those 
complex issues. 

“The first challenge he will face is certainly court funding,” 
said President-elect Jesse Diner. “The budgetary problems 
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that the state is facing will spill over to every part of the state. 
He’s going to have to fight to make sure there is adequate 
funding and people have adequate access to the courts to get 
disputes resolved.” 

“We're in for some economic hard times which are really 
going to affect a lot of law firms,” said partner Alan Greer. 
“The bankruptcy lawyers are going to be doing great, but a 
lot of law firms will be having collection problems and all the 
other things that go on in a downturn in the economy. That’s 
going to impact the Bar.” 

dded Gerald Richman, another partner as well as a 

former Florida Bar president, “When you get harder 
economic times, there are more shortcuts that are taken; 
there are a lot of hungry people out there. It’s going to be very 
important for the Bar to maintain its high ethical standards 
in what may be very difficult times.” 

Besides the economy, the Bar will continue its efforts to 
improve ethics and professionalism, to improve the image of 
the profession with the public, and to protect a fair and im- 
partial judiciary. The Bar will also be studying a program in 
which new Bar members are mentored by more experienced 
attorneys. 


A Love of Law and People 

White’s friends, family, and colleagues say the same work 
ethic that has taken him to the top of the legal profession will 
serve him well as Bar president — and leave some time for 
his water activities. 

“Jay is someone you can totally depend on and trust. In my 
opinion, he maintains the highest ideals of being a lawyer and 
he loves practicing law and loves people,” Richman said. 


the 

° 
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Jay White is reserved and watchful. His colleagues say he is 
thoroughly professional, taking in all the information, 
and incisively going to the central issue or strategy. 


“When I first started working with 
Jay, I was impressed with the fact he 
had the unique skill of being both able 
to manage an office and manage the 
personalities who are diverse in a law 
firm,” said Ron Ponzoli, a former protégé 
who is now his partner. “He was able to 
get legal assistants, paralegals, and the 
lawyers to do their jobs, not as a dicta- 
tor, but as an approachable person. 

“As a lawyer, he’s very good at employ- 
ing a strategy for whatever particular 
issue might be in front of the court and 
finding different ways to accomplish 
that strategy. ... He always says there 
are many different ways to skin that 
cat. He’s very effective at finding dif- 
ferent ways to get a result.” 


“He’s very driven and I know he will 
excel at anything he takes on,” said 
Jay’s sister Celeste Phelps. “I know 
firsthand he considers this a privilege 
to serve and he will give it his all. He’s 
very dedicated to the Bar and he’s very 
dedicated to the judiciary.” 


Pensacola Roots 
Jay White was born on September 2, 


1955, in Pensacola, 102 years after his 


great-grandfather settled there. It was 
a place that would leave an indelible 
stamp on his life. He is the second of 
three children. His older sister, Celeste 
Phelps, has her own court reporting 
business in Pensacola, and his younger 
brother, Sheldon, has a Ph.D. in ad- 


ministration and works at the Florida 
A&M-Florida State University College 
of Engineering. 

His father, John G. White II, was 
a fighter pilot in the Air Force. While 
fighting in WWII and the Korean War, 
he shot down more than 10 enemy 
planes while flying P-38, twin-engine 
Lightnings, making him a rare double 
ace. He received The Air Medal Award, 
10 Oak Leaf Clusters, as well as The 
Bronze Star. 

White’s mother, the former Christine 
Stasinos, was the daughter of Greek 
immigrants who originally settled in- 
Chicago. White said his grandfather 
decided to move to Pensacola to open 
restaurants and bars figuring the area’s 
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The new president of The Florida Bar bears a strik- 
ing resemblance to his father, John George White II, 
as shown in one of the family’s photos. 


military population would provide regular customers with 
money. Among his enterprises was opening the popular Azalea 
Cocktail Lounge, still operating in Pensacola. In the 1950's, 
it was the “in” place for lawyers, judges, and local business 
leaders. 

Tragedy struck the family early. When Jay was five, his 
father died in his sleep of a heart attack at age 42. 
: ie loss of her husband made his mother, who died eight 

years ago, determined the family would survive. She 

became the food and beverage director at a local country club, 
worked second jobs, including running the Azalea, and kept 
the family close. Indeed, all three children speak of happy 
childhood memories. 

“Though faced with hardship and adversity after the loss of 
Dad, Mom taught us, through example, a strong work ethic, 
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perseverance, and discipline. She was unwavering in her love 
and commitment to family. Mom was the essence of optimism 
and inner strength. I wouldn’t be where I am today had it not 
been for her determination and dedication to her children,” 
said White. 

“His mother was, without a doubt, one of the most wonderful 
people I have ever met,” said Susie Duntz, White’s legal as- 
sistant for the past 22 years. “She was the light of his life.” 

Duntz attributes White’s ability for hard work and his 
ability to enjoy his time off to his upbringing by his mother. 

Sheldon and Jay were nearly inseparable growing up 
— “Wherever Jay was, Sheldon was and wherever Sheldon 
was, Jay was,” sister Celeste recalls. Sheldon remembers 
frequent trips to woods, creeks, and bayous when they were 
younger, and then to Pensacola’s pristine beaches for sailing 
and especially surfing when they were older. 

“He [Jay] always had some kind of animal, snake, sea 
horse, or injured squirrel in the house. Snakes were to be 
kept outside,” Celeste said. Once Celeste had returned home 
from a date and was sitting in the living room talking with 
her mother, while her brothers were asleep. In the room was a 
lamp, which had a potted plant as its base. Suddenly, she and 
her mother saw a forked tongue flicking out from the plant. 
The resulting screams woke Jay up. The fangs belonged to a 
green snake White had brought home and that had escaped 
captivity. “He always loved to play,” Celeste said. “He’s always 
worked hard, played hard, and conked out at the end of the 
day.” 

“I have great childhood memories, mainly on Pensacola 
Beach,” White recalled. “As a young kid, my mom always took 
us to the beach and from a very young age, I always enjoyed 
the water and fishing. I started surfing when I was probably 
eight or nine. And from there it was kind of a natural progres- 
sion, all through high school and college and even law school. 
During breaks and summers, I worked for a beach service life 
guarding and renting the umbrellas and the chairs and that 
kind of stuff, which I really enjoyed. It was outside.” 


A Surfer Dude 

In high school, he played a little football and basketball, 
but quickly decided his real interest stayed with the water, 
including winning trophies in competitive surfing. 

egarding academics, White had a natural ability with 
mathematics, but found classes didn’t consistently en- 
gage his attention. 

“In high school, I didn’t have a whole lot of focus. One se- 
mester, I would make an A in a class and the next semester 
Td make a C. At PTA meetings, teachers would always tell my 
mom, ‘Jay is really bright, but he doesn’t focus. He is looking 
out the window, dreaming of surfing or whatever, which I 
was. I always enjoyed history and political science.” 

After graduating from high school, White took a year off, 
mostly to surf, traveling up and down the U.S. Coast and west 
to California. His summer job as a lifeguard, at a time when 
the guards also handled beach concessions and received a 
split of the revenues, enabled him to have enough money for 
the travels. 

“Doing the lifeguard thing, we made really good money. 
Because of the way that job was set up back then, we used 
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to get 25 percent of every dollar on the 
beach service. You'd get there at 5:30 to 
6:00 in the morning, you'd set up all the 
umbrellas, you’d set up the sailboats, 
you'd set up the suntan lotion stand. 
Then you'd rent those out all day and 
you got 25 percent at the same time 
you had the lifeguard duty — kind of 
multi-tasking,” White said. “It’s a short 
season, a 90-day season. But as a kid 
that age, I was able to do something I 
like, make money, save some of it. I was 
able to save a little for college, too.” 

hose who know the dapper White 

now might have trouble recogniz- 
ing him in a picture from those days. 
His hair was “long and stringy and 
bleached blonde from the sun and 
the salt water. You look back on it like 
— aaahh,” he recalled. He added with 
a smile, “It wasn’t like I was standing 
out like a sore thumb. Everybody else 
did it. Which maybe is better than 
tattoos, because at least you can cut 
your hair.” 

He also credits the year away from 
school with making him a better stu- 
dent when he entered the University 
of Florida as the experience hardened 
a growing notion that it was time to 
prepare for a career that involved more 
than riding waves on a surfboard. 

“Although I really enjoyed the year 
off, I needed to do more with my life 
than just hanging out and surfing,” he 
said. “And I think if I had been forced 
to go to college right out of high school, 
I probably would not have done as well, 
because I just didn’t have that desire 
and drive and focus that I did after 
being out a year. I got that out of my 
system.” 


A Civil Trial Practice 

Indeed, as a political science major 
at UF, White was Phi Beta Kappa. And 
he figured from the start he would go 
on to law school. “I was kind of always 
interested in law,” he said. “I just always 
thought it would be a challenge. I liked 
the advocacy part of it. I liked repre- 
senting clients who needed representa- 
tion. I thought it was a great challenge, 
a great part of our system. That’s pretty 
much what it was.” 

His brother Sheldon cites another 
impetus: a time on a surfing trip when 
police cited White for parking along a 
road that was not posted as a no-park- 


ing zone. “I was frustrated because 
clearly I hadn’t done anything wrong,” 
White recalled. “And it was one of those 
things, that I wanted to learn to protect 
myself, my own rights. That was cer- 
tainly a part of it.” 

He attended the UF law school, 
graduating there in 1983. His interest 
was in civil trial work. 

“For whatever reason, I’m not sure 
why, criminal work never appealed to 
me. I always enjoyed the civil part. I 
never even thought about doing criminal 
work,” White said. “I always liked trial 
work, jury trial, the people. I like getting 
out. I consider myself a people person. 
And I enjoy the strategy part of it.” 

fter graduating from the UF law 

school, White clerked in West Palm 
Beach for the firm of Farish, Farish 
and Romani while he studied for the 
bar exam. Not long after passing the 
bar, he went to work for Levy, Shapiro, 
Keen and Kincade. Partner Irvin Levy 
had developed the massive Century 
Village retirement complex in West 
Palm Beach, and White was assigned 
to defend slip-and-fall cases and similar 
actions. 

“T was able to handle all of this right 
out of law school,” White recalls. “It was 
great because I got to take depositions, 


Jay’s father died 


of a heart attack at age 42. The loss of her 


doctors’ depositions, and do trials. They 
were small cases, but when you're right 
out of law school, they seemed big.” 

Not to mention the pressure because 
Century Village was the company of the 
firm’s main partner. 

After about a year, the firm broke up, 
and White practiced for a while with 
two former members and then accepted 
an offer from Walton Lantaff, again do- 
ing insurance defense. 

“We represented the Florida Insur- 
ance Guaranty Association, which we 
called FIGA; they take over when insur- 
ance companies go bankrupt,” White 
said. “I literally remember them bring- 
ing in a tractor trailer with 150 cases in 
it and the firm just said, ‘They're yours, 
have fun.’ It was a great experience. 
Again, you were able to get a lot of trial 
experience.” 

He credits two lawyers — former Bar 
President Joe Reiter and late Board of 
Governors member Bob Romani whom 
he met while working at the Farish firm 
— for guiding him both in his develop- 
ing practice and in local and state bar 
involvement. 

White joined the Palm Beach County 
Bar Association, and eventually served 
in every position, including president 
in 1997-98. He also was appointed to 


husband made their mother, Christine Stasinos White, deter- 
mined the family would survive. “She worked two jobs all our 


life,” said Sheldon White. 
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Fishing has long been a passion with Jay White and a way to relax with 


friends. Here he shows a yellow-eye snapper caught in the Bahamas 
while on a fishing trip with his buddies Greg Coleman, Al Benavente, 


and Bob Manis. 


The Florida Bar’s Judicial Nominating 
Commission Procedures Committee in 
1985 and served several terms. 

“You know, I learned a lot from Reiter 
and Bob: That you can be a good lawyer, 
advocate for your clients’ position, and 
be civil and professional. You don’t have 
to yell and scream and be ugly. Romani 
used to tell me, ‘Here are my facts, 
here’s my lawsuit, here’s my train. Stop 
it if you can,” White said. “It’s a great 
way to be and I try to do that now. You 
don’t need to hide the ball from anybody 
because they're going to find it eventu- 
ally. Just say, ‘Here’s where I'm coming 


from and if you can stop it, fine.’ 

“Bob had a nice mix to him, you know. 
He was a very good lawyer, but he was 
also very professional and very civil, 
and a great person to have as a role 
model.” 

Jay White was also influenced by Ed 
Campbell, with whom he worked at the 
Levy firm and for a short time after that 
firm broke up. 

“Ed is a great combination of every- 
thing, extremely ethical, really good 
common sense, smart lawyer,” White 
said. “He has a good sense of strategy: 


_ ‘If they do this, we'll do that, and if they 
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do that, we can do this.’ I learned a lot, 
especially in the personal injury area 
from Ed Campbell.” 

In 1997, looking to expand beyond 
a mostly insurance defense practice, 
White left Walton Lantaff along with 
Richard Cole and Bart Billbrough and 
formed Cole, White and Billbrough with 
the three partners and eight associates. 
Within four years, it had grown to about 
40 lawyers. 

White is proud to have been a partner 
of Cole, White and Billbrough as it gave 
him the opportunity to grow profession- 
ally. The firm, now known as Cole, Scott 
and Kissane, continues to grow and 
thrive. 


Richman Greer, P.A. 


White enjoyed the Cole White Bill- 
brough firm and his partners, but still 
found himself doing a lot of insurance 
defense work. A few years later, he 
had the opportunity to join Richman 
Greer, P.A., and jumped at the chance 
to further expand his practice, which 
now includes commercial and complex 
business litigation, professional mal- 
practice, personal injury and wrongful 
death, class actions, and officer and 
director liability. 

“We have a wonderful firm here at 
Richman Greer. We have great partners, 
lawyers, and staff of which I am proud 
to be a part. I am especially proud of 
the firm’s ingrained commitment to the 
Bar and legal profession,” says White. 
He is the fifth person from the firm 
in its 46-year history to become a Bar 
president. 

artner Gerald Richman, the 1984- 

85 Bar president, said he got to 
know White through their work in 
the Palm Beach County Bar Associa- 
tion and when White was brought in 
to defend — successfully — a pair of 
frivolous lawsuits. Richman said the 
firm rarely brings in a full partner as 
it did with White (the last time was 
in 1967), but in this case it was worth 
making the exception. 

“I think the most important thing 
is that Jay is someone you can totally 
depend upon and trust. In my opinion 
he maintains the highest ideals of be- 
ing a lawyer, and he loves practicing 
law and loves people,” Richman said. 
“Jay manages a heavy caseload, and 
he’s got a number of clients he’s had 


. 


for years who are very loyal to him and 
everybody likes working with him, as 
well as going fishing with him.” 

As for White’s continuing the firm 
tradition of Bar leadership and work, 
Richman called it “a unique distinction 
and extension of the firm’s dedication to 
the profession.” 

“When we got an opportunity to bring 
him into the firm, we were thrilled and 
grabbed him,” partner Alan Greer said. 
“He’s a damned fine lawyer and a nice 
person to be around, and obviously 
hugely respected in Palm Beach County 
and everywhere he goes. ; 

“He’s got this laid back, good ole 
boy demeanor, but there’s a mind 
behind that that is always absorbing. 
He never starts thinking about what 
his answer is before the other person 
finishes speaking. He makes sure he 
understands what was said first.” 

White is also committed to showing 
younger lawyers the craft and profes- 
sionalism in the practice of law, just as 
he was helped when he started his legal 
career. 

Greg Coleman, a member of the 
Bar Board of Governors and a former 
president of the Young Lawyers Divi- 
sion, said he was a young lawyer at the 
Palm Beach County State Attorney’s 
Office and White was a partner at 
Walton Lantaff when they met in the 
late 1980’s, and White hired him as an 
associate. 


The Highest Integrity 

“Jay just has a phenomenal reputa- 
tion and that rubs off on the people he 
works with,” Coleman said. “One of the 
things that always impressed me about 
Jay is the level of professionalism. I 
don’t think you'll meet any lawyer in 
town who will say that Jay does not 
possess the highest integrity, both per- 
sonally and professionally of anyone 
they've met. If there was even a hint ofa 
question on professionalism, he always 
went in the right direction. 

“I would not be where I am in the 
profession today if I had not worked for 
Jay.” 

Ron Ponzoli, now a partner with 
White at Richman Greer and a member 
of the Young Lawyers Division’s Board 
of Governors, was initially hired as an 
associate at the Cole White firm when 
Ponzoli was a year and a half out of law 


school. He said White has always men- 
tored by example and through personal 
involvement. 

“He will go to depositions with you, he 
will go to court with you. He will take 
the time to make sure the associate 
knows how to be a good lawyer. He will 
sit down and talk about what works and 
what doesn’t,” he said. 

Ponzoli recalled one case where the 
other side submitted a draft order fol- 
lowing a judge’s ruling, and he noticed 
that not only did the order not exactly 
follow the judge’s ruling, but it was actu- 
ally more favorable to their client than 


what the court had actually decided. 

“Jay said, and I agreed, that it’s more 
important to have it accurate to what 
the court said rather than be a bit 
more favorable to us,” he said. “He was 
adamant that it must follow the judge’s 
ruling. It was very important to him.” 

As is his demeanor and conduct in 
court. 

“As long as I’ve been litigating with 
Jay, and I have been in trial with him on 
very contentious matters, I have never 
seen him be mean or harsh — that’s 
unprofessionally harsh — with the 
other side,” Ponzoli said. 


Spearfishing and lobstering in the Bahamas are some of Jay White’s 
favorite activities. His fishing buddy, Greg Coleman, says one learns 
how to quickly return to the boat when sharks join the spearfishing 
endeavor and that White is “one of the quickest at getting back, 
sometimes nearly walking on water with those flippers of his.” 
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Behind the Reserve, A Sense of Humor 


Watching Jay White during a Bar Board of Governors meeting can be instructive. 

He is reserved and watchful. When he asks questions or makes a point, they are invari- 
ably short and cut to the core of the issue before the board. 

White’s professional colleagues say he’s also that way on the job — thoroughly profes- 
sional, taking in all the information and incisively going to the central issue or strategy. 

But his reserve drops away when he’s socializing after hours, or playing practical jokes. 
The latter leisure activity brings an impish smile to his face when recalled. 

“When it comes to clients, that’s business,” explained Susie Duntz, his legal assistant. 
“Once you get out of the office, then you can relax and let people know how you feel. However, 
he keeps that fine line; he never crosses it. He loves to be involved in the legal profession. From 
the day | met him, he is a people person.” 

Everyone seems to have a story about a prank White played on them or they played on him. 

Longtime friend, former partner, and Bar Board of Governors member Greg Coleman 
recalled an office Christmas incident, not long after White had hired him as an associate. Cole- 
man decided to turn the furniture in White’s office upside down. 

Coleman’s mistake came the next day when White “got in very early . . . and | did not.” 

White quickly straightened up his office and enlisted Duntz in a reprisal. When Coleman 
came in, White had left for lunch, and Duntz told him that White had been displeased to find his 
office overturned, and it had interfered with a scheduled client meeting. In straightening the of- 
fice, White had aggravated an existing shoulder injury and was now at the hospital in surgery. 

“| don't fool easily, but | was in a panic,” Coleman said, adding he figured his employment 
at that law office was over. “| walked over to the window and contemplated what | was going to 
do with the rest of my professional life —- when | see Jay strolling across the parking lot going 
to lunch.” 

Partner Ron Ponzoli and Duntz conspired to play a trick on White in a long, involved case 
that had stretched out for years and several appeals. Finally, the last appeal was decided in a 
complete victory for White and his client. But White wasn't in the office when the opinion arrived, 
and Ponzoli and Duntz were. They did a quick rewrite which not only reversed the result, but 
was also critical of White’s efforts on the case. When he came in, they gave the fake opinion to 
White and then pretended to be chitchatting nearby. 

Ponzoli remembers the color draining from White’s face, while Duntz said, “He read it 
and read it and read it. He didn’t say a word and that doesn’t happen very often around here. We 
finally had to tell him, ‘It’s not reai, it’s a fake.’ We had him believing for a good five minutes.” 

White proved himself equal to that stunt, taking advantage of Duntz’s habit of arriving 
early in the morning at the office, usually before anyone else. 

The evening before, he left an inflatable dummy in his office, with lines rigged to the door. 
Then, Duntz recounted, the next morning from out of the office White phoned her and pretended 
to be in a panic about whether some important case document had actually been prepared and 
was waiting on his desk. He instructed her to check and not even to bother to place him on hold 
while she did so. 

“| opened the door and the dummy pops up,” Duntz said wryly. “He could hear me scream- 
ing all the way from his office to my desk.” 
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Pyramid Photographics 


Former Chief Judge and veteran 15th 
Circuit Judge Edward Fine, who has 
presided over several of White’s cases, 
said that is a key to his success. 

“He’s powerfully effective because 
he’s well-prepared and he’s patient 
with the other side, which works to a 
person’s advantage when they are in 
a courtroom,” Judge Fine said, noting 
that White remains courteous even 
when the other side isn’t. “He’s diplo- 
matic, so he doesn’t rankle anyone else’s 
feelings when he’s in court, and that’s 
not always easy to do.” 

nd he’s come a long way from the 

trip, slip, and fall cases of his early 
years of practice. White’s cases now, 
Fine said, typically involve complex 
disputes, including business disputes, 
which can include complex contracts, 
hundreds or even thousands of docu- 
ments, and large sums of money. 

In one case, White won a $28 million 
settlement in a severance dispute when 
an entrepreneur left the company he 
had founded. In another, White won a 
case in which his client was being sued 
for more than $12 million and that 
lasted for 15 years. After several trials 
and appeals, it resulted in a complete 
victory for his client in the final appel- 
late opinion. 

As hard as White works, he still 
makes time for his passion on the water. 


He takes regular vacations with his 
family (he counts his cousins as imme- 
diate family) and has boating and fish- 
ing trips with friends and co-workers. 
Over a 10-year period, he and Coleman 
owned three boats together (they still 
boat together, but own boats with other 
people now), and the Bahamas was a 
frequent destination. The trips can have 
their moments. 

“I can remember a number of times 
when we would be in the water spear- 
ing fish and sharks would come into 
the area. And you learn how to get back 
very quickly and on the boat. I can tell 
you Jay was one of the quickest at get- 
ting back, sometimes nearly walking 
on water with those flippers of his,” 
Coleman said with a laugh. “There were 
never -any really close calls; you just 
have to be smart about it.” 

However, one time Coleman recalled 
they were spearfishing when he felt a 
tug from White on his flipper. He turned 
around and “All I saw were Jay’s eyes 


. taking up nearly his entire mask. He 


pointed to a (nearby) eight-foot bull 
shark and I think we both walked on 
water that time.” 

“It’s always been a big outlet for him,” 
Ponzoli said. “Jay is pretty intense and 
watching him fish is watching him 
taking all of his intensity and putting 
it into fishing. He does have good times 


“It is important that everybody 
have a say in the process, be it 
man, woman, African-American, 

Hispanic, minority, or disabled 
person. That's who we are and 
that’s who we serve here in the 

state of Florida.” 


— Jay White 


Jay White with the named partners of his firm, former Bar president 


Gerald Richman (left) and Alan Greer. 


and good laughs with his friends.” 

He recalled an instance a few years 
ago when, after a hard stretch at work, 
they took a Friday to go fishing off the 
Jupiter Inlet in Northern Palm Beach 
County. 

“We hooked this big old bull shark 
and I was fighting it and it became 
this incredibly long, drawn out battle,” 
Ponzoli said. At one point, White at the 
helm pulled the boat forward, just as 
the shark headed the opposite way, and 
Ponzoli, with the drag set high on the 
reel, struggled to hang on to the shark 
and not be pulled overboard. 

“This fish was beating me senseless. 
Jay was thinking it was pretty funny 
seeing his buddy getting the life beat 
out of him,” he said. “We ended up los- 
ing it after we fought it for an hour to 
an hour and a half. I just laid down on 
deck and Jay said, ‘Are you ready to do 
it again?’ and I said, ‘No.” 


Challenges 

It won’t be facing down sharks, 
but White will face a variety of chal- 
lenges in his year as Bar president. As 
President-elect Diner noted, the state 
court system faces an unprecedented 
and ongoing funding crisis that could 
severely limit access to the courts. And 
as partner Alan Greer noted, the slow- 
ing national economy will have impacts 
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that ripple across the legal profession. 
ike most observers, White sees the 
budget crisis as the most serious 
obstacle. 

“If it takes me two months to get 
a hearing date on an issue now that 
one of my clients needs to get heard, 
with the budget cuts it may take 
eight months or a year. If ’'m waiting 
a year to get a jury trial, with budget 
cuts it will make it two years. As they 
say, justice delayed is justice denied,” 
White said. 

“As important as my clients’ money 
and property rights are, you have to 
look at the other delays, which are in 
criminal cases. Both sides, be it the 
alleged defendant or the victim or 
victim’s family, can be harmed with 
lengthy delays. Other important areas 
that would be affected include, but 
are not limited to, adoption cases and 
dependency cases.” 

A secondary effect of budget cuts 


may make it hard for both judges and 
government attorneys to participate 
in Bar activities, and White noted 
they provide important contributions 
to procedural rules committees, to sec- 
tions, and other committees. “It’s all 
valuable information, and I'd hate to 
see us lose it because of the inability 
to have travel money,” he said. 

White sees challenges not only from 
the economy but from changing tech- 
nology for law firms, and he thinks 
the Bar can help. He noted that when 
he began practicing, lawyers dictated 
letters and documents, mailed them, 
and used electric typewriters. Now 
they live in the age of computers and 
instant communications using faxes, 
e-mails, and cell phones. This technol- 
ogy in turn demands faster decisions 
and replies from lawyers. 

“We're going to have to continue to 
improve on delivery of services and 
CLEs to our members,” White said. 
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“For example, when I started, we 
generally went to live CLEs. Nowa- 
days, because of time constraints and 
a much faster, more hectic world, it’s 
gone to audio or video that you can 
rent. Younger lawyers are now used 
to doing things on the computer. We’re 
going to have to start deliveries of 
CLEs to people effectively through 
their computers, their laptops, so they 
can sit at home or sit at their desk and 
download the CLE and watch it right 
there. 

“T still like going to live CLEs as I 
like meeting and seeing people. But 
with the time limitations and the 
money limitations, people can’t go 
to an all-day CLE or six-hour CLE 
down the road, or take the day out of 
the office. You’ve got to give them the 
ability to go online and watch it. 

“I think we have to continue to 
develop and implement programs to 
help our members practice law and 
perform their profession in the most 
effective way,” he added. 

nd that can be done by letting 

more members know about such 
programs as the Bar’s Law Office 
Management Assistance Service, 
which can provide advice on effective 
law office management, and the Fast- 
case free legal research available on 
the Bar’s Web site, he said. 

White plans to continue the Bar’s 
commitment to improve diversity 
among its membership and in minori- 
ties’ participation in Bar activities. 

“We’re going to work hard at beat- 
ing the bushes ensuring that. But 
while I think we’ve done a good job, 
we can continue to improve,” White 
said. “It is important that everybody 
have a say in the process, be it man, 
woman, African-American, Hispanic, 
minority, or disabled person. That’s 
who we are and that’s who we serve 
here in the state of Florida.” 

At the moment, White said it ap- 
pears that attacks on the judiciary 
have subsided to some degree as other 
issues have replaced it, such as the 
state’s budget crisis and national po- 
litical campaigns. But the Bar must 
still be watchful to protect the fairness 
and impartiality of the judiciary, he 
said, because, “You never know what 
could happen.” 

As for improving the public percep- 


. 


tion of the profession, he said that 
begins with professionalism. 

“We need to start with younger 
lawyers, we really need to start in law 
school,” White said. “There is a differ- 
ence between ethics and professional- 
ism/civility, because you can be ethical 
and uncivilized. We definitely need to 
start with the younger generation and 
ensure they are taught that you can 
be a very effective lawyer yet you can 
be civil and professional at the same 
time.” 

ZZ. to that, White was asked 

about the joint committée from 
the Bar and the Supreme Court Com- 
mission on Professionalism looking 
at mentoring for new Bar members, 
including a review of the State Bar of 
Georgia program of mandatory men- 
toring for new Bar members if their 


Bio 


firms do not provide it. 

“I think it’s a great idea to explore. 
I feel the profession in some way, 
shape, or form needs more mentoring 
in the professionalism area,” he said. 
“It’s very helpful, it’s very important 
that all young lawyers are mentored 
in their firms and outside the firm. I 
was mentored a lot, not only profes- 
sionally but substantively. It makes 
the transition from law student to 
the legal profession easier if you have 
someone you can go to for advice and 
help.” 


Vigilance 

As for the Bar itself, White said he 
thinks it’s operating well, but added 
that doesn’t mean vigilance isn’t re- 
quired. And, perhaps appropriately, 
he cited a nautical experience as an 


example. 

After several trips to the Bahamas 
in their power boats, White said Cole- 
man and he obtained a boat with an 
autopilot, that could steer the boat 
without someone at the helm. On one 
tr... with the autopilot engaged, White 
said he was careful to do a periodic 
check around the horizon to make 
sure there were no problems, but 
didn’t keep a constant watch. One of 
the periodic checks revealed a log in 
the water, which the boat would have 
hit. 

The lesson: Even when things are 
running well, constant vigilance is 
needed. O 


Gary Blankenship is senior editor 
for The Florida Bar News. 
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A. Family History of Courage, Hard 
Work, and Deep Roots in Pensacola 


John G. White II had a reputation as a hard 
worker who valued family ties and loved a good joke. 

That characterization might also describe his son, 
Florida Bar President John G. (Jay) White III. 

Even though he died young, at the age of 42, White’s 
father provided a heroic background. As an Air Force pilot 
in World War Il and the Korean War, Sheldon White, Jay’s 
brother, said their dad was credited with shooting down 11 
enemy aircraft and saw action in North Africa, Sicily, Italy, 
and Europe. 

He flew twin-engine P- 
38 Lightnings, which Sheldon 
said were considered the 
fastest planes in the war 
(until the Germans launched 
jet fighters in the conflict’s 
last days), capable of speeds 
over 400 mph. 

News clippings from 
the war give a glimpse of 
the military service of John 
White Il. A March 22, 1943, 
Associated Press __ story 
recounted his third victory 
over an enemy aircraft, noting 
he had already shot down an 
Italian bomber and a German 
Messerschmitt fighter. 

In this encounter, 
White, a second lieutenant 
at the time, was attacked by 
German fighters as he was 
escorting Mitchell bombers in 
Tunisia as part of the North African campaign. With one of 
his two engines shot out, White ducked into a cloud. 

“He must have passed me in a cloud, because when | 
came out he was right in front of me,” White was quoted as 
saying in the news article. “| gave him a burst and knocked 
his tail off and | saw him spin into the ground.” 

White then nursed his damaged plane back to 
the base. 

In an interview in the Pensacola paper in early 1944 


Jay and his mom, Christine, at his law school graduation 
from the University of Florida College of Law in 1983. 


when he was home on leave, White, then a captain (he 
would eventually become a major), expanded on the 
experience. There were actually three German planes after 
him as he was flying at the tail end of the escort, and two 
hit his plane with additional fire while he was in the cloud. 
But the planes apparently lost him in the haze and he was 
able to shoot down the one after emerging into the clear. 

Then he made it back to base with his remaining engine, 
about an hour late and with 169 bullet holes in his plane. 
White credited his crew 
chief, who put reinforcing 
steel around the cockpit, 
with his emerging without 
a scratch. 

He also recounted 
in that interview flying 
another plane when they 
discovered and sank a 
7,000 ton Italian freighter 
running supplies to Axis 
troops in North Africa. 

A sense of humor, 
which is also one of 
the younger White’s 
trademarks, was __ in 
evidence as the senior 
White told of setting out in 
Italy on Christmas 1943 
to find a friend. According 
to the news _ interview, 
“He was asleep and | just 
completely turned his bed 
over,” White humorously 


related. 

“Jay is a spitting image of Dad; it really is uncanny... . 
Jay takes a lot after Dad in terms of being driven, friendly, 
having friends, and being quick-witted,” said Celeste White 
Phelps, Jay’s sister. 

The White family has deep roots in Pensacola. White’s 
great grandfather, the first John George White, was born 
in Bavaria in 1848, and came to the U.S. in 1853 with his 
parents and sisters. After a short stay in Pensacola, the 
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family moved to St. Louis, but returned the following year 
after White’s great, great grandfather died. The family left 
again, shortly after the Union occupation in the Civil War, 
but returned after that conflict when White opened a bakery 
with his brother and eventually opened a grocery store. 

He briefly returned to Bavaria where he met his wife, 
Barbara. They were married in 1871 in Pensacola, and had 
six sons and two daughters. The marriage lasted 45 years 
until Barbara’s death. 

Great Grandfather White played a leading role in the 
founding of the Immanuel Lutheran Church in Pensacola 
in 1885 (of the 36 charter members, 31 were from what 
is now modern Germany), and later served as chair of 
the Board of County Commissioners, during which time 
the county embarked on its first program of paving roads, 
initially expending the vast sum of er” 
$2 million. He died at 80. . 

Longtime friends and co- 
workers say Jay White’s mother, 
Christine Stasinos White, had 
a major influence on White, his 
brother, and sister as a single 
parent raising her three young 
children. 

Christine White’s parents 
emigrated from Greece and settled 
in Chicago, where her father started 
a street-cart business and parlayed 
that endeavor into major real estate 
holdings in the city. However, 
those holdings were lost when the 
nation’s economy went bad. 

“He would make it and he 
would lose it and he would make 
it again and lose it again,” said 
Celeste Phelps of their maternal 
grandfather's business fortunes. 

White’s grandfather moved his 
family to Pensacola, figuring the 
military population — with its regular 
pay — would be good for his food 
and beverage businesses. The 
popular Azalea Cocktail Lounge, 
still a Pensacola fixture, although 
no longer in the family, was opened 
by White’s grandfather. 

After her husband died, 
Christine White “worked two jobs 
all our life. She had an unbelievable 
influence,” said Sheldon White. 
“We grew up very close and very 
loving. That was her influence.” 


“[’m not sure | could have done what she did. 
I’m not sure a lot of people could have in the 60s,” Jay 
White said. “As a single parent, single mom, she raised 
three kids, sent them off to college and law school, and my 
brother has a doctorate degree. She came from very sturdy 
Greek stock. And it was a different time back then. 

“Although we weren't rich, we always had a roof over 
our heads, went to school, and had surfboards,” he added. 
“She would say, ‘You do what you have to do.’ She always 
emphasized family and closeness.” 

Sheldon White, with sister Celeste’s enthusiastic 
endorsement, says, “I could bust at the seams, I’m so proud 
of Jay, because of how we grew up and the closeness of 
our family. I’m sure our mom and dad are looking down on 
him and are so proud.” 


John George White II by his P-38 in World War 
ll, showing several air victories and the ravages 
of combat. Each swastika symbolizes an enemy 
aircraft shot down. White himself was shot down at 
least once, landing behind enemy lines, making his 
way back to friendly forces. 
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Court Interpreting 


Linguistic Presence v. Linguistic Absence 


by Elena M. de Jongh 


ourt interpreting involves a linguistic and cul- 
tural performance whose objective is to overcome 
the language barriers and cultural misunder- 
standings that could cause non-English-speak- 
ing defendants to be linguistically absent from their own 
legal proceedings. High-level proficiencies in the source 
and target languages and cultures, including knowledge 
of geographic variation, an understanding of the legal 
process and related terminology, the ability to manipulate 
the various discourse styles used in the courtroom, along 
with interpreting skills and adherence to standards of eth- 


ics and professional conduct, are essential in protecting a - 


non-English speaker’s right to due process. 

Demographic changes in the United States, case law 
recognizing the right of non-English speakers to accurately 
interpreted court proceedings, and state and federal legis- 
lation governing interpreting services in legal proceedings 
have resulted in a growing need for qualified, competent, 
certified court interpreters. Through the use of authentic 
examples taken from court transcripts, this article aims 
to demonstrate how a non-English-speaking defendant’s 
linguistic presence in his or her own case is inextricably 
linked to the degree of accuracy of the interpretation. 
Although the focus is on the Spanish-speaking population 
in the US., the concepts discussed are applicable to court 
interpreting in other languages. 


Linguistic Presence 

A number of courts have ruled that a defendant’s physi- 
cal presence in the courtroom is not enough to constitute 
legal presence; for a defendant in criminal matters to be 
“meaningfully present,” everything that is being said in 


the case must be communicated in a language he or she 
can understand. This concept, known as “linguistic pres- 
ence,” requires the services of a qualified foreign-language 
interpreter for non-English speakers and a sign language 
interpreter for the hearing-impaired.' In State v. Natividad, 
526 P.2d 730 (1974), the Arizona Supreme Court, en banc, 
held: 

The inability of a defendant to understand the proceedings would 
be [not only] fundamentally unfair but particularly inappropriate 
in astate where a significant minority of the population is burdened 
with the handicap of being unable to effectively communicate in 
our national language. A defendant’s inability to spontaneously 
understand testimony being given would undoubtedly limit his [or 
her] attorney's effectiveness, especially on cross-examination. It 
would be as though a defendant were forced to observe the proceed- 
ings from a soundproof booth or seated out of hearing at the rear 
of the courtroom, being able to observe but not comprehend the 
criminal processes whereby the state had put his [or her] freedom 
in jeopardy. Such a trial comes close to being an invective against 
an insensible object, possibly infringing upon the accused’s basic 
right to be present in the courtroom at every stage of his [or her] 
trial. (Lewis v. United States, 146 U.S. 370 (1892); Negron v. New 
York, 434 F.2d 386 (2d Cir. 1970)). 


A Growing Need 

U.S. Census data and statistics on interpreter use in 
the U.S. district courts document the growth in foreign 
language speakers and in the need for foreign language 
court interpreters in the United States. Research on recent 
court interpreter decisions from state and federal courts 
indicates that non-English speakers are appearing in 
courts across the country with increasing frequency and 
that many courts are struggling to cope with a shortage 
of qualified interpreters.” In “Language Use and English- 
Speaking Ability: 2000,” U.S. Census data indicate that 
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the number of people aged five and 
over who spoke a language other than 
English at home grew by 38 percent 
in the 1980s and by 47 percent in 
the 1990s. In 2000, 18 percent of the 
total population aged five and over, or 
47 million people, reported that they 
spoke a language other than English 
at home. Approximately 2,000 unique 
languages were identified within the 
borders of the United States. The 
population of individuals who spoke 
a language other than English was 29 
percent in the West; 20 percent in the 
Northeast; 15 percent in the South; 
and nine percent in the Midwest. Gen- 
erally, the highest concentrations of 
non-English speakers were in states 
that border Mexico, the Pacific Ocean, 
and the Atlantic Ocean.’ 

The number of non-English language 
speakers at least doubled in six states 
from 1990 to 2000. Spanish speakers 
grew by about 60 percent and Span- 
ish continued to be the non-English 
language most frequently spoken at 
home in the US., followed by Chinese 
(2 million people), French (1.6 million), 
and German (1.4 million). 

Of the 20 non-English languages 
most frequently spoken at home, the 
largest proportional increase was for 
Russian speakers, who nearly tripled 
from 242,000 to 706,000. The second 
largest increase was for French Creole 
speakers (the language group that 
includes Haitian Creoles), whose 
numbers more than doubled from 
188,000 to 453,000.* 

Spanish was spoken more than any 
other language group in all regions 
of the country, according to 2000 U.S. 
Census figures. And although the 
number of Spanish speakers grew in 


Figure 1 


all regions, more than three-fourths 
of that growth was in the West and 
South, which combined had about 
three times the number of Spanish 
speakers (21 million) as the North- 
east and the Midwest combined (7.1 
million). California had the largest 
percentage of non-Engiish speakers 
(39 percent), followed by New Mexico 
(37 percent), Texas (31 percent), New 
York (28 percent), Hawaii (27 per- 
cent), Arizona, and New Jersey (each 
about 26 percent). The largest per- 
centage increase between 1990 and 
2000 in the population who spoke a 
language other than English at home 
occurred in Nevada (193 percent), 
which also had the highest rate of 
population increase during the de- 
cade. The increase in Florida was 
65.6 percent. Georgia’s non-English- 
speaking residents increased by 164 
percent, followed by North Carolina 
(151 percent), Utah (110 percent), 
Arkansas (104 percent), and Oregon 
(103 percent).° 

In Florida, 23.1 percent of the popu- 
lation in 2006 was reported to speak a 
language other than English at home.® 
Hispanics accounted for almost half 
(1.4 million) of the national population 
growth of 2.9 million between July 1, 
2005, and July 1, 2006. California had 
the largest Hispanic population of any 
state as of July 1, 2006 (13.1 million), 
followed by Texas (8.4 million) and 
Florida (3.6 million). Texas had the 
largest numerical increase between 
2005 and 2006 (305,000), with Cali- 
fornia (283,000) and Florida (161,000) 
following.’ 


U.S. District Courts 
Statistics from the Administrative 


Interpreter Use in U.S. District Courts 
Calendar Years 2000-2005 
Year Number of Events Total 
Spanish (All Languages) 
2000 179,271 190,127 
2001 171,331 181,303 
2002 163,344 174,405 
2003 176,704 189,044 
2004 212,223 223,996 
2005 214,355 227,461 
Source: Administrative Office of the U.S. Courts, Annual Report of the Director (2000-2005). 
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Office of the United States Courts 
for the years 2000-2005 document 
an increase in the number of cases 
requiring interpreters in the federal 
courts. In 2005, for instance, district 
courts reported that interpreters were 
required in 227,461 events, compared 
to 223,966 events reported in 2004. 
Moreover, the number of languages 
requiring interpretation rose from 
106 in 2004 to 111 in 2005. Spanish 
(214,355 events) remains the lan- 
guage most often interpreted in the 
courts, accounting for 94 percent of all 
reported events, followed by Mandarin 
(1,792 events), Arabic (1250 events), 
Vietnamese (863 events), Korean (796 
events), Cantonese (745 events), Rus- 
sian (610 events), French (417 events), 
and Foochow (409 events). 

Courts along the Southwest border 
are in “crisis mode,” contending with 
criminal caseloads that have skyrock- 
eted since the late 1990s.° In 2005, 
“more than one-third of all federal 
felonies prosecuted in the U.S. came 
from five of the 94 judicial districts 
— the southwest border courts of the 
District of New Mexico, the Southern 
and Western Districts of Texas, the 
District of Arizona, and the Southern 
District of California.”® In New Mex- 
ico’s federal district courts, criminal 
felony cases have climbed 287 per- 
cent since 1997. The average felony 
caseload (felony case per authorized 
judgeship) nationwide is 87. In the 
District of New Mexico, which ranks 
first, the average is 405. The Southern 
District of Texas ranks third, with an 
average of 326. That district’s Laredo 
division carries 2,800 felony cases 
— an average of 1,400 per judge."® 


Legal Precedents 

In U.S. district courts, the right 
to sign language and foreign lan- 
guage interpretation is recognized 
by case law as protected especially 
by the Fifth, Sixth, and 14th amend- 
ments to the U.S. Constitution. The 
Fifth Amendment, which guarantees 
fundamental fairness and equal 
protection under the law, states, in 
pertinent part: “No person .. . shall 
be compelled in any criminal case to 
be a witness against himself, nor be 
deprived of life, liberty, or property, 
without due process of law ... .” The 
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Sixth Amendment, the major federal 
source of the right to an interpreter, 
states: “In all criminal prosecutions, 
the accused shall enjoy the right . . . 
to be informed of the nature and cause 
of the accusation; to be confronted 
with the witnesses against him; to 
have compulsory process for obtaining 
witnesses in his favor; and to have the 
assistance of counsel for his defense.” 
The 14th Amendment extends the ap- 
plication of these rights to all states. 
Federal as well as state jurisdictions 
have affirmed the right to an inter- 
preter in criminal proceedings. Some 
states — such as California — guar- 
antee the right to an interpreter in 
their constitutions, although there is 
no explicit provision providing for this 
in the U.S. Constitution." 

There is a considerable amount 
of case law relating to interpreter 
use in courts across the country. The 
first federal court ruling stating that 
a Spanish-speaking defendant in a 
criminal case was entitled to the ser- 
vices of an interpreter and that failure 
to provide an interpreter rendered the 
trial constitutionally infirm is US. ex 
rel. Negron v. State of New York, 434 
F.2d 386 (2d Cir. 1970). This landmark 
case, often cited as a basis for provid- 
ing court interpreters, involved the 
murder trial of a 23-year-old Spanish- 
speaking migrant worker who was not 
provided an interpreter, even though 
he spoke no English and an inter- 
preter was necessary to translate the 
testimony of two Spanish-speaking 
witnesses for the court. Not only was 
the defendant unable to communicate 
with his court-appointed attorney, 
who spoke no Spanish, the trial pro- 
ceedings were incomprehensible to 
the defendant because the English 
testimony of witnesses was not in- 
terpreted for him, although his own 
testimony had to be given through 
an interpreter. The court found that 
the lack of adequate interpretation 
was a violation of the due process 
clause, a decision affirmed by the 
Second Circuit Court of Appeals. In a 
related case, United States v. Torres, 
793 F.2d 436 (1986), the court held 
that a defendant had the right to an 
interpreter in order to understand 
the charges against him, to confront 
his accusers, and to understand and 


be understood “without discretion to 
limit translation to those statements 
deemed appropriate by the court or 
government.” Another significant case 
is U.S. ex rel. Navarrow v. Johnson, 
34 F. Supp. 679, 682 (D.Pa. 1973), in 
which the court found that the ab- 
sence of an interpreter violates the 
right of confrontation. 


Federal Legislation 

The Court Interpreters Act of 1978 
[amended in 1988 (28 U.S.C. 1827- 
1828)], the federal statute governing 
the use of interpreters in U.S. district 
courts, marks a watershed moment 
in the history of court interpreting 
in the U.S. because it mandated the 
development of a national certifica- 
tion examination on the federal level 
to test for linguistic and interpreting 
skills, provided for the use of certified 
interpreters in judicial proceedings 
instituted by the United States, and 
required the use of certified inter- 
preters when reasonably available.” 
When a certified interpreter is not 
available, the law allows for the use 
of “otherwise qualified” or “language 
skilled” interpreters, defined as indi- 
viduals who meet “the educational, 
training, job-related performance and 
experience criteria established by the 
[d]irector of the Administrative Office 
of the United States Courts, after 
consultation with the National Court 
Interpreters Special Task Force, for 
non-certified court interpreters.”"* 


Certification 

Certification is the principal in- 
dicator that a person has passed an 
examination mandated by legislation 
to assess interpreter competency for 
court proceedings, such as the federal 
court interpreter examination admin- 
istered by the Administrative Office 
of the U.S. Courts. Unfortunately, 
the term “certified” is often used im- 
precisely to refer to individuals who 
have completed a certificate program 
or passed a qualifying examination. 
Moreover, it should be noted that, al- 
though different states “have several 
different kinds of interpreter testing, 
not all tests are recognized by law as 
certification tests.”'* The establish- 
ment of a consortium by the National 
Center for the State Courts (NCSC) 
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is a significant improvement toward 
professionalizing and setting uniform 
requirements in court interpreting 
services at the state level. In addition 
to administering court interpreting 
examinations, the NCSC provides 
court interpreter orientation and 
training.” 

At the federal level, the Adminis- 
trative Office of the United States 
Courts has developed certification 
examinations for three languages: 
Haitian Creole, Navajo, and Spanish. 
The federal examination consists of a 
written test followed by an oral exami- 
nation. As of this writing — since the 
inception of the certification program 
in 1980 — 21 Haitian Creole and 
nine Navajo language interpreters 
have received certification from the 
administrative office. Out of a nation- 
wide pool of 21,002 candidates, 1,302 
individuals have been certified for 
Spanish/English proceedings. To date, 
the passing rate for the written exam 
is 21 percent, and the overall certifi- 
cation rate is eight percent.'® Several 
judicial districts have interpreters on 
staff; those who do not may use the 
Administrative Office’s Telephone 
Interpreting Program (TIP)" or hire 
interpreters on a contract basis. 


The Interpreting Process 

The interpretation process involves 
the comprehension and analysis of a 
spoken or signed message and the 
rendering of that message in another 
language, taking into account the 
cultural and social context. The task 
of interpreting is extremely complex. 
Interpreters perform two functions si- 
multaneously in the field of language 
and communication that otherwise 
are always carried out separately: 
speech (the expression of our ideas) 
and understanding (our comprehen- 
sion of the ideas of the other speaker). 
Interpretation is a unique activity 
because these two processes are per- 
formed by the same person, often 
simultaneously. In place of the usual 
communication that occurs between 
speaker and listener — two individu- 
als who reverse their respective roles 
in the course of communicating with 
one another — the communication 
takes place through the interpreter. 
Thus, an interpreter “is at the same 
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time both speaker and listener, al- 
though in reverse order: listening and 
then expressing the same verbal mes- 
sage, but doing so through a different 
linguistic system.” * 

Court interpretation may be per- 
formed by different modes: consecutive, 
simultaneous, and sight translation, 
all of which may be used in a single 
hearing or trial. In the simultaneous 
mode, the interpreter conveys the 
target language message at the same 
time as the source language speaker. In 
the consecutive mode, the interpreter 
waits until the source language speak- 
er pauses, then renders the original 
meaning in the target language. Sight 
translation, which is the oral rendition 
into a target language of material writ- 
ten in a source language, is a hybrid 
form used when providing defendants 
with an “oral translation” of written 
documents such as plea agreements 
and presentence investigation reports. 
Tape transcripts, the written tran- 
scriptions, and translations of spoken 
language, frequently introduced as 
evidence in trials, also constitute a 
hybrid form. 

Although the terms “translator” 
and “interpreter” tend to be used in- 
terchangeably in case law and by the 
general public, they refer to two very 
different activities requiring different 
skills. “Translation” refers to the writ- 
ten rendition of textual information 
in one language by the equivalent 
textual material in another language. 
Translators have time to reflect and 
craft their work, whereas “interpret- 
ers” must instantaneously produce a 
target language equivalent. Research 
on conference interpreters reveals: 
During a regular 30-minute turn, working 
from an original speaker whose speaking 
speed is between 100 and 130 words per 
minute, considered more or less comfort- 
able... an interpreter processes and deliv- 
ers final copy of an average of 3,000 to 
3,900 words (equivalent to 12 to 15 1/2 
type-written double-spaced pages). With 
fast speakers, speaking at a rate of 135 
to 180 words per minute, the interpreter’s 
output can increase to 4,050-5,400 words, 
or 16-21 1/2 pages per 30 minute turn. 
By way of comparison, the output of 
translators working as permanents in an 
international organization or in a company 


translation service varies between [three] 
and 10 pages a day.'® 


For a defendant to be linguistically 
present, the interpretation must be 


impartial, complete, and accurate. In 
the legal setting, the interpretation 
should reflect the tone, intonation, 
register, and educational level of every 
source language speaker, because it 
is the interpreter’s words in the tar- 
get language — and not the original 
source language utterances — that 
become the official court record. The 
following exchanges illustrate “a 
failure of communication” when slang 
and regional varieties of Spanish are 
not taken into account in the inter- 
pretation: 

Prosecutor: What was your involve- 
ment? 

Witness: Bueno, brother, yo era 
marimbero pero ahora soy tumbador 
porque es mds facil. (Cuban slang for: 
I was a marijuana dealer but now I do 
rip-offs.) 

Interpreter: Well, brother, I was a 
marimba player but now I play the 
conga drums because it’s easier.” 

Another example is from the exami- 
nation of a witness who had entered 
the U.S. by crossing the Mexican 
border with a smuggler, a coyote: 

Attorney: How did you cross the 
river? 

Witness: A caballito (“piggyback”). 

Interpreter: On a little horse. 

Attorney: (Who, until now, had not 
heard anything about a little horse 
in this case): And how was that little 
horse? 

Witness: Era chaparrito y de bigote. 

Interpreter: He was short and had 
a moustache.”! 

Common sources of misunderstand- 
ing in interpreted testimony include 
false cognates and tag questions. 
“False or partly false cognates” may be 
defined as words that appear similar 
or identical because they are derived 
from a common form but whose mean- 
ings in certain contexts are often com- 
pletely different. The words “crime” 
in English and “crimen” in Spanish 
are examples of false cognates with 
important implications in the context 
of criminal law. The words sound the 
same but mean different things. In 
Spanish, crimen refers to more “seri- 
ous criminal transgressions, usually 
penalized by the death sentence or 
long prison terms.”” Crimen means 
“delito muy grave, consistente en 


matar o herir gravemente a alguien” 
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[very serious crime, consisting of kill- 
ing or seriously injuring another],” 
whereas in English “crime” refers to 
felonies and misdemeanors.” Thus, 
“crime” in English is better trans- 
lated as “delito,” meaning any viola- 
tion of the law — from misdemeanor 
to murder. The word “criminal” in 
English should not be interpreted as 
“criminal” in Spanish, which means 
“murderer.” Other potential pitfalls 
for interpreters include tag questions 
or “interrogative fragments” added 
to a statement to elicit agreement 
or disagreement from the addressee. 
Tag questions in English require a 
negative answer to deny an accusa- 
tion (e.g., “You took the money, didn’t 
you?” “No, I didn’t”), whereas in many 
other languages, including Spanish, 
tag questions can be answered ei- 
ther negatively or affirmatively with 
relatively no alteration in the mean- 
ing.”® 


Recent Case Law 

Although the Court Interpreters 
Act of 1978 accomplished a great 
deal in the protection of due process 
rights for linguistic minorities, gross 
miscarriages of justice have nonethe- 
less persisted. The case of State of 
Oregon v. Ventura Morales, Nos. 86- 
630, 1988 Ore. App. LEXIS 1627 (Or. 
Ct. App. Aug. 30, 1988), for example, 
involves a Mexican Native American 
who spoke only Mixtec, an indigenous 
language, and was assigned a Span- 
ish interpreter for his trial. Although 
the interpreter — unable to interpret 
faithfully the proceedings into Mixtec 
and the testimony of Mixtec-speaking 
witnesses into English — repeatedly 
complained on the record regarding 
linguistic limitations, no action was 
taken by the court. The defendant 
served four years in prison before it 
was discovered that he had not under- 
stood the courtroom proceedings.”’ 

In State v. Santiago Calderon, 13 
P.3d 871, 876 (Kan. 2000), the defen- 
dant, Domingo Santiago Calderon, 
appealed his murder conviction and 
claimed that the trial court erred in 
ordering that the closing argument not 
be translated. On appeal, the Supreme 
Court of Kansas held that the “right to 
be present at one’s own criminal trial is 
a fundamental right. ... A defendant’s 
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right to be present includes a right to 
have trial proceedings translated into 
a language that he or she understands 
so that he or she can participate effec- 
tively in his or her own defense.” The 
Supreme Court of Kansas also held 
that the trial court’s failure to provide 
a translator constituted plain error 
because this violated the appellant’s 
fundamental right to be “present” at 
trial. Santiago Calderon’s conviction 
was reversed, and the case was re- 
manded for a new trial. 

Several rulings since 2000 have 
recognized not only that defendants 
with limited or non-existent know]l- 
edge of English possess a fundamental 
right to have court proceedings inter- 
preted, they have also emphasized 
that quality — the accuracy — of the 
interpretation is essential to protect 
those rights. In U.S. v. Gonzalez, 339 
F.3d 725 (2003), a decision from the 
Eighth Circuit, the court ruled on the 
importance of using federally certified 
interpreters in district courts. The 
decision acknowledges that accurate 
court interpreting is fundamental to 
the rights of a non-English-speaking 
defendant in the federal court system. 
The U.S. Court of Appeals for the 
Eighth Circuit ruled: 
adherence to the requirements of the 
[Court Interpreters] Act is not optional. . . . 
When district courts . . . decline to follow 
the unambiguous language of the Court 
Interpreters Act, the rights of non-native 
English speaking criminal defendants 
may be impermissibly jeopardized. U.S. v. 
Gonzalez, 339 F.3d 725 (8th Cir. 2003). Al- 
though the appointment of an interpreter 


lies within the sound discretion of the trial 
judge (US. v. Tapia, 631 F.2d 1207, 1210 


(5th Cir. 1980)), once the district judge 
decides to appoint an interpreter, however, 
it is obligated to follow the mandates of the 
Court Interpreters Act. (U.S. v. Gonzalez, 
339 F.3d 725 (8th Cir. 2003). 


The court further stated: 


it is important in the administration of 
justice that the provisions of the Court In- 
terpreters Act be followed. The legislature 
recognized a need for this Act, to ensure 
that justice is provided to non-native Eng- 
lish speaking defendants. The Act obligates 
district courts to make every effort to use 
certified interpreters, and we caution 
district courts that this obligation should 
not be ignored. (U.S. v. Gonzalez, 339 F.3d 
725 (8th Cir. 2003). 


While not binding in all circuits, 
this decision provides some additional 
information for consideration by the 
courts. 

U.S. v. Bailon-Santana, 429 F.3d 
1258 (2005), a 2005 decision from the 
Ninth Circuit, involves the case of a 
non-English-speaking defendant who 
was convicted at trial and sentenced 
to 30 years in prison. Bailon-Santana 
communicated with the court with a 
court-certified interpreter during the 
proceedings, but before trial, signed 
a jury waiver form that was printed 
only in English and had been trans- 
lated for him by his counsel. The court 
considered whether the attorney’s 
representation that he translated 
the document for his client obviated 
the need for an in-court waiver col- 
loquy. The court in Bailon-Santana 
ruled that the jury waiver was invalid 
because the attorney who translated 
the form was not certified as an inter- 
preter, and reversed the conviction, 
stating: “Many people claim ‘fluency in 


Figure 2 
ORIGINAL UTTERANCE INTERPRETATION TRANSLATION OF 
INTERPRETED UTTERANCE 
MR. KWILECKI: Tool box [no interpretation] 
MR. MCGLASHAN: — I just INTERPRETER: ...tengo | I have to talk to the victim. 
needed to talk to the victim que hablar con la victima. 
because — 
THE COURT: To the dump truck? | [no interpretation] 
MR. KWILECKI: I don’t think it | INTERPRETER: ...they took it like for a 
was a — I — they just took it for | [unintelligible] se lo pleasure trip. 
— it looks like a joy ride kind of _| llevaron como para un 
thing. viaje de disfrute. 
THE COURT: In a dump truck? [no interpretation] 
MR. KWILECKI: In a dump truck. | [no interpretation] 
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a foreign language, but ‘[t]here are few 
persons in the United States who can 
interpret with the degree of precision 
and accuracy required at the [flederal 
court level.”’* Because the record re- 
flected only the defense lawyer’s self- 
assessment that he had the requisite 
translating ability, the court further 
stated: “We cannot be sure that his 
Spanish-speaking ability is as good as 
he believes it to be. . . .””° 


Lost in Interpretation 

Such instances of miscarriages of 
justice occasionally come to the atten- 
tion of the mass media, but it is safe 
to assume that many more cases go 
unnoticed. As reported in the Wash- 
ington Post, Fernando Antonio Cruz, 
an inmate who was unable to speak 
English, had been left in the Prince 
William County jail until February 
15, 2006, although his case had been 
dismissed on December 12, 2005. Cruz 
spent two extra months in jail “through 
human error complicated by language 
and cultural differences. . . . As the 
number of Hispanics has swelled to 
more than 16 percent of Prince Wil- 
liam’s 348,588 residents, Cruz’s case 
shows how one immigrant can find 
himself lost in the judicial system.”*° 

In May 2007, a federal judge in El 
Paso, Texas, dismissed the indictment 
on immigration fraud against Cuban 
militant Luis Posada Carriles, criticiz- 
ing the government’s actions in the 
case and the “inherently unreliable” 
Spanish language interpretation of 
Posada’s naturalization interview. The 
judge, with the aid of a court-certified 
interpreter, found numerous instances 
of deficiencies in the performance by 
the uncertified interpreter provided 
for the interview. For example, words 
were incorrectly interpreted or not 
interpreted at all, the interpreter 
omitted or added his own words 
to certain questions and answers, 
he summarized, paraphrased, and 
added his own version of statements. 
The court, thus, determined that the 
Spanish language interpreter the 
government provided for Posada dur- 
ing his naturalization interview was 
incompetent: “In light of the fact that 
the indictment in this case is based 
upon statements made during the 
naturalization interview, this [clourt 
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finds that the interpretation is so 
inaccurate as to render it unreliable 
as evidence of [djefendant’s actual 
statements.”*! 

Excerpts from transcripts of court- 
room proceedings in a 2006 Florida 
case demonstrate a defendant’s 
linguistic absence and the resulting 
miscarriage of justice when the in- 
terpretation is inaccurate. The case 
of Juan Ramon Alfonzo (Case No. 
2004-34473) exposed the Seventh Ju- 
dicial Circuit’s use of an unqualified, 
uncertified interpreter and prompted 
recent statewide changes regarding 
standards for hiring interpreters in 
Florida’s courts. At the time of the 
Alfonzo case, circuits set their own 
hiring practices and, in the Seventh 
Judicial Circuit interpreters were 
not required to pass a test before be- 
ing hired.** Alfonzo, the defendant, 
thought he had pled no contest to 
stealing a toolbox, a misdemeanor, 
and would receive probation. Instead, 
he was sentenced to 15 years in prison 
for stealing a dump truck, valued at 
$125,000, which is a felony.** A review 
of relevant court transcripts showed 
that the interpreter assigned to the 
case did not provide an accurate inter- 
pretation of “dump truck” or “toolbox,” 


Figure 3 


which were key words in Alonzo’s case 
(see figure two). 

After an expert witness determined 
that the court interpreter in the 
Alfonzo case provided an incompre- 
hensible interpretation and was not 
fluent in Spanish, a local circuit judge 
threw out the sentence and plea. It is 
worth noting that the interpreter in 
question had interpreted more than 
5,000 times during a period of ap- 
proximately nine years in that county. 
As pointed out by Maria Cecilia Marty, 
the expert witness, had the State of 
Florida passed a law earlier requir- 
ing interpreter certification, this 
interpreter “would have had to perfect 
her trade in order to pass the test 
or would never have interpreted in 
court.”** Figure three shows excerpts 
from the October 15, 2004, change of 
plea hearing in the Alfonzo case taken 
from the official tape transcript and 
recordings reviewed and prepared by 
the expert witness who evaluated and 
transcribed the interpreter’s rendition 
of the proceeding.* In figure three, 
omissions are indicated in brackets 
and mistakes in the interpreted ut- 
terances are underlined. 

Legislative initiatives dating to 
the 1980s requiring certification for 


ORIGINAL UTTERANCE | INTERPRETED UTTERANCE 


TRANSLATION OF 
INTERPRETED UTTERANCE 


THE COURT: State of 
Florida versus Juan Ramon 
Alfonzo, 04-34473. 34-473. 


INTERPRETER: Okay, la fiscalia 
contra Juan Ramon Alfonzo, 04- 


Okay, The State Attorney’s Office 
versus Juan Ramon Alfonzo, 04-34- 


473. 


MR. KWILECKI: Judge, 
pursuant to negotiations, Mr. 


INTERPRETER: Su Sefioria, 
segun los negocios hechos con su 
McGlashan would be offering | ... de que el sefior, la Fiscalia esta 
for — in return for a plea of no | dando de no, no adjudicarle 


Your Honor, according to the 
businesses made with your ... of 
the, the sir, the State Attorney’s 
Office if giving of no, not to 


contest, and a withhold of culpable adjudicate you guilty 
adjudication, hopefully — 
MR. MCGLASHAN: That’s_ | Si, Su Sefioria, de que eso es un, Yes Your Honor of the that is a, a 
difficult to hear, Your Honor. | un pensa de un camioneta peque — | ‘pensa’ [sic] of a pick-up [wrong 
This is a co-defendant to the | de que lo recogieron y las victimas | gender] sma{Il] — of that they 
dump truck ring, where this estan prezente y ...[] Sr. y[JSra. | picked it up and the victims are 
dump truck was—thisdump | Stansley [sic] y el caso de que hay | prezent [singular conjugation; 
truck was retrieved and dafios y de que y, tiene que pagar. | phonological interference] and 
recovered. The victims are Y de que como hemos hablado ..-Mr. and Mrs. Stansley [sic] and 
here; Mr. and Mrs. Linsley. antes...ellos se sienten muy fuerte | the case of that there are damages 
And in this case, I guess, de eso, de que se sienta de que and of the and, you have to pay. 
there’s some damage and han...un conexién aunque no hay And of the as we have talked about 
restitution is owed. evidencia, eh, de los, ah, robos, before...they feel [sic] very strong 
And as we had a previous | pero si ellos quieren hablar a la par | [singular instead of plural] of that, 
discussion at the arraignment | de... of the he feels of that they have ... a 
of this case, they feel strongly connection [masculine — wrong 
about it, although there’s no gender] even though there is no 
direct link between — I have evidence, um, of the, ah, robberies, 
no direct evidence connecting but if they want to speak along 
the two thefts. But they with... 
would like to address the 
court. 
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Florida’s state court interpreters had 
met with resistance. Finally, on June 
26, 2006, the Florida Legislature au- 
thorized the Supreme Court of Florida 
to “establish minimum standards and 
procedures for qualifications, certifica- 
tion, professional conduct, discipline, 
and training of court interpreters.” 
After many years of hard work and 
persistence, the Florida Court Inter- 
preter Certification was implemented 
on May 6, 2008.*” 

Since 2000, there has been a sig- 
nificant increase in the number of 
states that have enacted legislation 
to set standards for court interpret- 
ers and joined the Consortium of the 
National Center for the State Courts. 
Likewise, publications in law review 
journals, such as the Harvard Latino 
Law Review regarding the impact 
of court interpreters in the judicial 
system, reflect a growing awareness 
of fundamental fairness issues and 
equal access to justice for linguistic 
minorities in the legal community. 

At the federal district court level, 
new programs have been established 
to facilitate the use of certified and 
otherwise qualified interpreters. The 
Administrative Office of the United 
States Courts, for instance, maintains 
a national court interpreter database 
to assist federal courts in locating in- 
terpreters in a number of languages. 
At the end of fiscal year 2005, the 
database contained the names of 880 
active certified interpreters and 1,869 
“otherwise qualified” interpreters in 
103 languages. Additionally, the fed- 
eral judiciary’s Telephone Interpreting 
Program (TIP) provides remote inter- 
pretation in short proceedings where 
certified or otherwise qualified inter- 
preters are not locally available. In fis- 
cal year 2005, TIP services were used 
in 3,600 events in 40 languages.*® 

Much still remains to be done to 
address the shortage of qualified 
interpreters as the U.S. experiences 
a significant growth in linguistic 
pluralism. According to The Federal 
Court Management Report of July 24, 
2006, 72 percent of proceedings inter- 
preted by Spanish language contract 
interpreters in 2005 were handled 
by certified interpreters, and many 
federal courts used certified interpret- 
ers at much lower rates. Thus, if court 
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interpreting is to overcome language 
barriers and cultural misunderstand- 
ings, courts must ensure that qualified 
interpreters are used. For a defendant 
to be truly present, a linguistically 
and culturally true and accurate in- 
terpretation of statements spoken or 
read in court must be rendered from 
the source to the target language and 
vice versa. In the context of the due 
process rights of linguistic minorities, 
an accurate, impartial, and complete 
interpretation preserves equivalence 
and allows non-English-speaking de- 
fendants to be linguistically present, 
and thereby meaningfully participate, 
in our criminal justice system.O 


1 RosEANNE DUENAS GONZALEZ, HOLLY 
MIKKELSON & VictToriA E. VAsQuEz, FuNDA- 
MENTALS OF Court INTERPRETATION: THEORY, 
Po icy, AND Practice. 49-50, 155 (Carolina 
Academic Press 1991). The authors point 
out that Arizona v. Natividad is the first 
decision to perceive the issue as one of 
linguistic presence. 

2 Lynn Davis et al., The Changing Face 
of Justice: A Survey of Recent Cases Involv- 
ing Courtroom Interpretation, 7 HarvarD 
Latino L. Rev. 1 (Spring 2004). The authors 
reviewed approximately 30 decisions from 
1998 to 2003. 

’ US. Census Bureau, Language Use and 
English-Speaking Ability: 2000 at 2-7, U.S. 
DEPARTMENT OF COMMERCE, ECONOMIC AND 
Statistics ADMINISTRATION, CENSuS 2000 
Brier, available at factfinder.census/gov. 

Id. at 3. 

5 Td. at 2-7 and Figure 4 at 6, available at 
factfinder.census/gov. 

® US. Census Bureau, State and County 
QuickFacts, quickfacts.census.gov/qfd/ 
states/12000.html. 

? Minority Population Tops 100 Million, 
US. Census Bureau News, May 17, 2007, 
www.census.gov/Press-Release/www/re- 
leases/archives/population/010048.html. 

8 Immigration Crisis Tests Federal Courts 
on Southwest Border, 38 THE Tuirp BRANCH 
(June 2006), available at www.uscourts. 
gov/ttb/06-06/border/index.html. 

Id. 

10 Td. 

Cauir. Const. art. 1, §14 states: “A 
person unable to understand English who 
is charged witha crime has a right to an 
interpreter throughout the proceedings.” 

The court may pay travel and subsis- 
tence costs when necessary to assure that 
certified interpreters are available. Admin- 
istrative Office of the U.S. Courts, Interim 
Court Interpreter Regulations. 

28 U.S.C. §12(1)\(k). The relevant statu- 
tory language states: “(a) The [d]irector of 
the Administrative Office of the United 
States Courts shall establish a program to 
facilitate the use of certified and otherwise 
qualified interpreters in judicial proceed- 
ings instituted by the United States. . . . (b)(1) 
The [d]irector ...shall prescribe, determine, 


and certify the qualifications of persons 
who may serve as certified interpreters for 
the hearing impaired . . . and persons who 
speak only or primarily a language other 
than the English language, in judicial pro- 
ceedings instituted by the United States. 
. . . (c)(2) The clerk of the court, or other 
court employee designated by the chief 
judge, shall be responsible for securing the 
services of certified interpreters and oth- 
erwise qualified interpreters required for 
proceedings initiated by the United States, 
except that the United States attorney is 
responsible for securing the services of such 
interpreters for governmental witnesses. 
. . (d)(1) The presiding judicial officer, 
with the assistance of the [d]irector of the 
Administrative Office of the United States 
Courts, shall utilize the services of the most 
available certified interpreters . . . (§1827. 
Interpreters in courts of the United States, 
Public Law 95-539 §2(a), Oct. 28, 1978 Stat. 
2040, and amended Pub. L. 100-702, Title 
VII, §§702-710, Nov. 19, 1988, 102 Stat. 
4654-4657).” 

4 U.S. District Court Southern District 
of New York, Frequently Asked Questions 
About Interpreting, www.nysd.uscourts. 
gov/interp/fags.htm. 

1° The National Association of Judiciary 
Interpreters and Translators (NAJIT) also 
offers an examination for interpreters and 
translators working in the legal setting. 

6 Administrative Office of the United 
States Courts, Federal Court Interpreter 
Certification Examination: Spanish/Eng- 
lish, 1980-2005. The author is grateful to Dr. 
Carolyn J. Kinney, Federal Court Interpret- 
ing Program, District Court Administration 
Division, for providing the statistical his- 
tory of the FCIC examination (February 
1, 2007). This data is taken from statistics 
provided by the AOUSC and excludes the 
results of the most recent testing cycle. 

17 Administrative Office of the U.S. Courts, 
Office of Public Affairs, Federal Court Man- 
ager Report, AO Makes It Easier to Locate 
Certified Interpreters (July 24, 2006). 

18 ELENA M. DE JONGH, AN INTRODUCTION TO 
Court INTERPRETING THEORY AND PRACTICE 
35-49 (1992). 

19 Barbara Moser-Mercer et al., Prolonged 
Turns in Interpreting: Effects on Quality, 
Physiological and Psychological Stress (Pi- 
lot Study), 3 INTERPRETING 47-64 (1998). 

20 Interview with Alberto de la Cerra, U.S. 
certified court interpreter (May 15, 2008). 

21 Interview with Guillermo Suquet, U.S. 
certified court Interpreter (May 21, 2008). 

22 GUILLERMO CABANELLAS DE LAS CuEvAS & 
ELEANOR C. HoaGur, BUTTERWORTHS SPAN- 
ISH/ENGLISH LEGAL Dictionary 165 (1991). 

23 Maria MOuiner, DICCIONARIO DEL USO DEL 
ESPANOL 803 (1991). 

24 Biack’s Law Dictionary 370-372 (6th 
ed.1990). 

25 See MarciAL Prapo, SPANISH FALsE Coc- 
NATES (1993). 

6 Colleen B. Brennan, Linguistics and 
the Law (Sept. 2001), available at www. 
csa.com/discoveryguides/linglaw/overview. 
php. 

27 Interview with Erlinda Gonzalez-Berry 
(2006). Ventura Morales learned English 
and works at a law center in Oregon, 


32 THE FLORIDA BAR JOURNAL/JULY/AUGUST 2008 


committed to helping protect the rights of 
linguistic minorities. 

28 H.R. Rep. No. 100-889 at 58 (1988), 
reprinted in USCCAN 5982, 6012....” (US. 
v. Bailon Santana, 429 F.3d 1258 (9th Cir. 
2005). 

8° Theresa Vargas, Prisoner Lost in 
Translation, THE WASHINGTON Post, August 
4, 2006, available at www.msnbc.msn. 
com/id/14175549/page/2/print1/display- 
mode/1098/. 

31 U.S. v. Luis Posada Carriles, Western 
District of Texas, Case No. EP-07-CR-00087- 
KC, p. 24/ Order of Dismissal, available at 
www.txwd.uscourts.gov/opinions/cases/ 
posadacarriles/default.asp. See also Juan A. 
Lozano, Judge Throws Out Cuban Militant’s 
Indictment, DALLAs Morninc News, May 11, 
2007, available at www.dallasnews.com. 

82 Previous efforts by several interpret- 
ers, including the author, with the support 
of legislators such as Carrie Meek, Ileana 
Ros-Lehtinen, and Bruce Hoffman, involved 
the co-authorship and introduction of leg- 
islation requiring certification and uniform 
standards for state court interpreters in 
Florida. In 1992, for instance, such legisla- 
tion passed with the unanimous vote of the 
legislature, but was vetoed by then-Gover- 
nor Lawton Chiles. 

33 The case received a great deal of media 
attention. See Patricio G. Balona & Jim 
Saunders, Botched Case Shows Need for 
Translator Standards, Advocates Say, 
Daytona BEACH NEws- JOURNAL, January 18, 
2006; Patricio G. Balona, Inmate Happy to 
See New Court Interpreter Law, FEDERAL 
Court Reporters ASsociATION, FCR ONLINE 
7-9 (July/August/September 2006). 

34 Maria Cecilia Marty, The Alfonzo Case: 
The Rationale for State Certification in 
Florida, 15 Proteus 1, 4-6 (Winter 2007). 

35 E-mail from M.C. Marty, excerpts are 
from transcripts, January 2006 (on file with 
the author). 

36 Td., Patricio Balona at 2. 

37 E-mail from Joelle Haspil, U.S. certified 
court interpreter, May 6, 2008. 

38 According to the 2005 Annual Report 
from the Director of the Administrative 
Office of the U.S. Courts, Spanish was used 
for 91 percent of the telephone interpret- 
ing events. See also AO Makes It Easier to 
Locate Certified Interpreters, ADMINISTRATIVE 
OFFICE OF THE U.S. Courts, FEDERAL CouRT 
MANAGEMENT Report (July 24, 2006). 


Dr. Elena M. de Jongh is a two-time 
Fulbright Fellow and author of three books 
and numerous articles on Spanish and 
Cuban literature and court interpreting. 
She received the Ph.D. in Spanish language 
and literature from Tulane University. A 
federally certified court interpreter since 
1985, she has interpreted in thousands of 
proceedings in the United States district 
courts. Her book, An Introduction to Court 
Interpreting: Theory and Practice (Univer- 
sity Press of America, 1992) is widely used 
in workshops and university courses. 


q 


3 

ar 

i 
i 
3 
| 

2 2 
j 

a 

4 

! 

. 


‘step ahead. For security there are features like a smart card reader a 
pre-installed data and d optional read 


Let Dell work harder for you. | 
877.305.5428  DELL.COM/ 


‘Notebook Weight: Varies based on configurations and manufacturing: vanabiity. Core inside. Intel, intel logo, 
re trademarks of Intel Corporation in the U-S. and other countnes. Microsoft and Windows. 
ther 


- 


LAW 


by Harry M. Hipler 


Florida’s Homestead Realty: Is it Exempt from 
Imposition of an Equitable Lien for Nonpayment of 
Alimony and Child Support? 


hen payor former spous- 
es obligated by court 
order to pay alimony 
and/or child support 
fall behind, the focus of the law is on 
helping parents and former spouses 
collect delinquent support with mini- 
mum costs.' Regardless of the reasons 
why alimony and child support are not 
paid — loss of employment, under- 
employment, chronic disease, injury, 
obstinacy — there are many available 
collection methods, including income 
withholding;’ revocation of driver’s 
licenses, motor vehicle and vessel reg- 
istrations;* suspension of professional, 
recreational, and occupational licens- 
es of parents; denial of passports;° 
federal and state tax refund offsets;® 
liens on property;’ attachment and 
garnishment of financial accounts 
including IRAs;* qualified domestic 
relations orders (QDROs) to recover 
all or a portion of alimony or child 
support arrearage from the owner of 
a retirement plan,’ and contempt of 
court.’® All methods are cumulative 
and can be used until the amount 
owed plus interest is paid in full." 
Can a circuit court impose an equi- 
table lien against homestead realty 
owned by a payor former spouse/par- 
ent for delinquent support? If a payor 
former spouse/parent owns home- 
stead realty, does Fla. Const. art. X, 
§4(a) constitute a complete defense 
to an equitable lien when a former 
spouse/parent tries to recover delin- 
quent child support or alimony from 
a payor former spouse/parent? Florida 
district courts of appeal have ruled 
that courts may impose an equitable 
lien on homestead realty beyond the 
exceptions provided in Fla. Const. 


art. X, §4 when a nonpayor former 
spouse/parent has used the home- 
stead exemption to avoid alimony and 
child support obligations by the use 
of fraud and egregious conduct.’ In 
Havoco of America v. Hill, 790 So. 2d 
1018 (Fla. 2001), the Florida Supreme 
Court held that the homestead realty 
exemption in the Florida Constitution 
protects a homestead acquired by a 
debtor using nonexempt assets with 
the intent to hinder, delay, or defraud 
creditors.'* Havoco of America appears 
to be controlling authority to shield 
homestead realty from all claims of 
creditors, including those by former 
spouses/parents against payor former 
spouse/parent owing delinquent child 
support and/or alimony. However, 
footnote 12 of Havoco of America™ 
questions and leaves open for future 
consideration rulings by district 
courts of appeal that permit equitable 
liens on homestead realty when a 
payor former spouse/parent has used 
the homestead exemption to avoid 
his or her alimony and child support 
obligation.’ This article will discuss 
why it is a violation of Fla. Const. art. 
X, §4(a)(1) to impose an equitable lien 
on homestead realty owned by a payor 
former spouse/parent, where the 
payor former spouse/parent has used 
the homestead exemption to avoid 
his or her alimony or child support 
obligation. . 

© Homestead realty exemption: Is it 
a shield, sword, or both? 

Florida’s homestead exemption 
is one of the most protective in the 
United States.'’® It grants nearly 
absolute protection from forced sale 
from the claims of creditors, except 


in three special circumstances: 1) 
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payment of taxes and assessments 
thereon owed to the state, counties, 
and municipalities (eg., real estate 
assessments and taxes); 2) obligations 
contracted thereon for the purchase, 
improvement, or repair (e.g., mortgage 
pledge); 3) obligations contracted with 
persons in repairing or improving 
the realty or house, field, or other 
labor performed on the realty (e.g., 
construction liens).’’ There are four 
basic requirements that must be met 
for realty to qualify as homestead in 
Florida: An owner must be a natural 
person, who establishes or intends to 
establish the realty as a permanent 
residence within the size and contigu- 
ity requirements of the constitution.'® 
The value of protected homestead 
realty within and outside of a mu- 
nicipality is unlimited.’® Fla. Const. 
art. X, §4(a) applies automatically 
upon establishment of these require- 
ments, and it can only be lost if the 
homeowner permanently abandons 
its use as a permanent residence.” On 
account of Florida’s liberal homestead 
realty exemption from forced sale,”! 
the homestead exemption can be 
viewed as both a shield and a sword 
to defeat creditors’ claims.” 


Homestead Protection Under 
Havoco of America 

In 1981, Havoco filed suit against 
Hill in a damages action. A jury 
found for Havoco in the amount of 
$15,000,000 in damages. The U.S. 
district court entered judgment in 
accordance with the jury verdict on 
December 19, 1990, and it became 
enforceable shortly thereafter. Hill, a 
life long resident of Tennessee, pur- 
chased Florida realty on December 30, 
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1990, for $650,000 in cash. He claimed 
that he intended to retire and make 
Destin his primary residence. The 
Florida Supreme Court was asked by 
the federal appellate court to decide 
whether Fla. Const. art. X, §4 ex- 
empted homestead realty from forced 
sale, when the debtor acquired the 
homestead using nonexempt funds 
with the specific intent of hindering, 
delaying, or defrauding creditors. The 
Florida Supreme Court answered the 
certified question affirmatively, and 
held that Hill’s homestead realty was 
exempt from forced sale.” 


Arguments in Support of 
Protection from Imposition of 
an Equitable Lien 

© Fla. Const. art. X, $4 is plain, clear, 
and unambiguous. 

The plain and unqualified language 
of Fla. Const. art. X, §4 supports the 
principle that homestead exemption 
provides absolute protection from 
forced sale regardless of the method 
the homestead was obtained, except 
in three enumerated exceptions. Strict 
construction principles direct that all 
branches of government — executive, 
judicial, and legislative — follow the 
exact wording of Fla. Const. art. X, §4. 
No branch of government can deviate 
from the constitution’s clear and plain 
language.” 

e A referendum is required to alter 
provisions of the Florida Constitution. 

The electorate, not the legislature 
or judiciary, has the exclusive author- 
ity to alter provisions of Fla. Const. 
art. X, §4.% If a change to the Florida 
Constitution is in order, then referral 
to the Constitutional Revision Com- 
mission is available to decide if an 
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amendment should be placed on the 
ballot for voter approval.” In Strand 
v. Escambia County, 32 Fla. L. Weekly 
S587, September 6, 2007, as amended 
September 28, 2007, the Florida Su- 
preme Court affirmed its obligation to 
correct legally erroneous precedent, 
even if a decision departs from long 
established precedent. Strand held 
that Fla. Const. art. VII, §12, requires 
a referendum whenever bonds financ- 
ing capital improvements are “pay- 
able from ad valorem taxation” by tax 
increment financing (TIF), and if they 
mature more than 12 months after is- 
suance. Established precedent before 
Strand indicated that local governing 
bodies could issue bonds payable from 
ad valorem taxation and TIF without 
approval by a referendum.” Regard- 
less of how Strand is ultimately 
decided — the high court in Strand 
has granted rehearing — the opinion 
is noteworthy because the Florida 
Supreme Court affirmed its obligation 
to correct legally erroneous precedent 
when necessary to follow Florida law. 
Although stare decisis is based on the 
need for stability and consistency in 
the law, if established precedent has 
been wrongly decided, it is incumbent 
on the state’s highest court to correct 
an error in legal analysis and follow 
the Florida Constitution.”* Similarly, 
decisions by district courts of appeal 
permitting an equitable lien on home- 
stead realty beyond the exceptions 
provided in Fla. Const. art. X, §4 are 
questionable, because they amend 
Fla. Const. art. X, §4 without a refer- 
endum. Decisions decided before and 
after Havoco of America are contrary 
to the mandate and plain wording of 


Fla. Const. art. X, >it. The only sani 


authorize a court to impose an equi- 
table lien on homestead realty beyond 
the exceptions provided in Fla. Const. 
art. X, §4 is by referendum. 

e “There’s no place like the old home- 
stead.” 

The homestead realty exemption 
provides for the constitutional sancti- 
ty of the home, so that a homeowner’s 
residence remains beyond the reach 
of creditors.” The rationale behind 
this public policy is, first, homestead 
protection promotes the stability and 
welfare of the state and relieves it 
from the burden of supporting des- 
titute families. Second, homestead 
exemption protects the homeowner 
and family from creditors’ demands 
and financial misfortune.” 

- Homestead protection, however, 
can have a detrimental effect on the 
debtor’s original family if support is 
ignored by the payor former spouse/ 
parent. If homestead realty is exempt 
from the imposition of an equitable 
lien in which a payor former spouse/ 
parent has used the homestead ex- 
emption to avoid a support obligation, 
then homestead exemption treats two 
separate families owed support from 
the same payor differently. Does this 
different treatment of families run 
afoul of the equal protection clause of 
the U.S. and Florida constitutions? No, 
because applying homestead realty 
protection in favor of an owner and 
family does not set up an unjustifiable 
standard based on race, religion, or 
some other arbitrary and capricious 
classification.*! Further, different 
owners and their families are still 
entitled to claim homestead realty 
protection from levy, albeit at differ- 
ent homesteads. Even with different 
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treatment, public policy concerns 
are met, as the homestead provision 
uniformly applies to all owners and 
their families if a judgment is entered 
against its owner and an attempt is 
made to levy on the homestead re- 
alty.®” 

In contrast, it can be argued that 
homestead exemption should not 
permit a payor former spouse/parent 
from claiming its benefits against the 
same person to whom a duty of sup- 
port is owed, or else the homestead 
exemption will overcome its intended 
purpose.* Further, when a nonpayor 
former spouse/parent has used home- 
stead exemption to avoid a support 
obligation, such financial circum- 
stance has been voluntarily brought 
about by the current payor former 
spouse/parent. Clearly, a diminished 
financial ability of the payor spouse 
can have a devastating effect on the 
financial welfare of the former spouse 
and family. Therefore, the homestead 
provision should not be used to help 
a payor former spouse/parent avoid 
paying court-ordered support at the 


expense of a former spouse/parent and 
family.** 

The homestead provision is a fun- 
damental principle of public policy. 
Even if the homestead exemption 
provision treats similarly situated 
persons differently, the overriding 
public policy concerns favor the 
sanctity of the home and should 
defeat all creditors’ claims, except 
those that fall within an exception of 
Fla. Const. art. X, 

© Homestead protection applies to 
all debtors regardless of class, status, 
or conduct. 

A deeply rooted history in favor of 
the sanctity of the home is paramount 
over an immoral or criminal act of a 
debtor.** Fla. Const. art. X, §4 prevails 
over illegal acts of individuals having 
a right to claim a homestead realty 
exemption. Florida law provides pen- 
alties to those violating criminal laws, 
but eliminating homestead rights 
guaranteed by the Florida Constitu- 
tion is not part of the punishment. 
Homestead exemption applies to all 
individuals regardless of their class, 
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status, or conduct.*” 

¢ Neither the courts nor the legis- 
lature can carve out exceptions to the 
Florida Constitution. 

Courts have authority to carve out 
exceptions to enforcement of statutes 
and causes of action. They can refuse 
to allow an action to proceed, or im- 
pose sanctions against a responsible 
party, including dismissal, where a 
party falsifies evidence, engages in 
spoliation of evidence, if a debtor vol- 
untarily brings about his or her own 
financial decline from a deliberate 
divestment, and acts of bad faith.** 
In contrast, if the judiciary carves 
out exceptions to homestead protec- 
tion by creating an equitable lien for 
fraud, nonpayment of child support 


‘and alimony, or any other inequitable 


or egregious conduct of a homeowner, 
such judicially made exceptions will 
run afoul of Fla. Const. art. X, §4.°° 
Likewise, the legislature cannot enact 
statutes that modify or are contrary 
to the Florida Constitution. In Bush 
v. Holmes, 919 So. 2d 392 (Fla. 2006), 
the Florida Supreme Court was called 
upon to decide the constitutionality of 
FS. §1002.38 (Florida’s opportunity 
scholarship program (OSP)) allowing 
qualified students to attend private 
schools at state expense. The Supreme 
Court held that the OSP statute was 
a violation of Fla. Const. art. IX, $1(a) 
because the constitutional provision 
specifically required the state to pro- 
vide a “uniform, efficient, safe, secure, 
and high quality system of free public 
schools that allows students to obtain 
a high quality education ....”*° 

No branch of government has the 
authority to alter the Florida Con- 
stitution. A debtor’s right to exempt 
homestead realty from levy flows 
exclusively from Fla. Const. art. X, §4. 
This constitutional provision super- 
sedes any attempt by the judiciary or 
legislature of eliminating a debtor’s 
right to exempt homestead realty 
from creditors’ claims. Homestead 
protection is a strict limitation on the 
power of the judiciary and legislature 
to modify homestead exemption. 


Homestead Waiver, Forced 
Sale, and the Three Enumerated 
Exceptions 

Can a homeowner waive homestead 
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exemption by executing an unsecured 
instrument? In Chames v. Demayo, 
972 So. 2d 850 (Fla. 2007), the Florida 
Supreme Court was called upon to 
determine whether a homeowner 
can waive homestead exemption by 
executing a promissory note, retainer 
agreement, or any other unsecured 


instrument without formally mort- All the professionalism of a 
gaging homestead realty. The high Five-Star traditional office at 
“virtually” a fraction of the cost... 


court held that when an attorney 
was retained in a dissolution of mar- 
riage action, a waiver of homestead 
exemption specifically provided for Whether your in court or working from home. 
in a retainer agreement was invalid 2 
and, therefore, the circuit court could 
not award a lien for unpaid attorneys’ 
fees on the client’s homestead realty."! 
According to Chames, when there is a 
possibility of a forced sale upon entry 
of a judgment, there can be no waiver, 
because it is not permitted in Fla. 
Const. art. X, §4. Chames is consis- 
tent with the position that where the 
payor former spouse/parent uses the 
homestead exemption to avoid a sup- 
port obligation, a court cannot impose 
an equitable lien on homestead realty, 
because it is not provided for in Fla. 
Const. art. X, §4. 


Ethical Obligations 

There is no cause of action against 
a debtor’s attorney, certified public 
accountant, or financial advisor if 
they are paid fees to facilitate a 
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to a third party. Further, it is the 
advisor’s legal obligation to preserve 
a client’s assets from attack and levy 
by thoroughly creating an asset pro- 
tection plan when offering advice on 
homestead exemption planning, and 
to zealously defend against creditors’ 
attacks if they try to levy and attach 
their assets.** In a trilogy of decisions 
— Havoco of America, Freeman, and 
Chames — the Florida Supreme 
Court has viewed the provisions of 
Fla. Const. art. X, §4 and UFTA in 
a manner that strictly follows their 
plain language rather than judicially 
creating exceptions. 


Conclusion 

There are many available methods 
to collect delinquent child support and 
alimony, including the time-honored 
method of contempt of court, but 
imposing an equitable lien on home- 
stead realty is not one of them. When 
a nonpaying former spouse/parent 
has used the homestead exemption 
to avoid an alimony or child support 
obligation, creation of an equitable 
lien on homestead realty goes beyond 
the three exceptions provided for in 
Fla. Const. art. X, §4. There are strong 
public policy reasons why Fla. Const. 
art. X, §4, should be strictly followed. 
First, it flows from a deeply rooted his- 
tory and sanctity of the home dating 
back to the mid-1800s enactment of 
the Florida Constitution. Second, the 
homestead provision is a dominant 
rule of public policy and a fundamen- 
tal value of the people. Third, there 
is a strict limitation on the power of 
the judiciary and legislature to alter 
and amend the constitution and its 
homestead exemption provisions. 
The landmark decisions of Havoco 
of America and Chames support the 
fundamental principle that courts 
cannot judicially create exceptions to 
Fla. Const. art. X, §4. Bush v. Holmes 
supports the basic rule that the legis- 
lature cannot enact statutes contrary 
to the Florida Constitution. A basic 
foundation of the Florida Constitu- 
tion is that only the electorate can 
alter and amend its provisions. The 
Florida Supreme Court should fol- 
low the unqualified language of Fla. 
Const. art. X, §4. without carving out 
exceptions when called upon to decide 


the issue left open by footnote 12 of 
Havoco of America. The high court 
should conclude that it is a violation 
of Fla. Const. art. X, §4 to impose an 
equitable lien on homestead realty, 
where a payor former spouse/parent 
has used the homestead exemption 
to avoid an alimony or child support 
obligation.Q 
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made outside the scope of a certified ques- 
tion. It will only decide matters specifically 
addressed by district courts of appeal, and 
will refuse to address a claim not subjected 
to a strict jurisdictional process set forth in 
F1a. Const. art. V, §3 (b) (2007). See Chames 
v. Demayo, 972 So. 2d 850 (Fla. 2007), at 
footnote 2. In opting out of deciding this 
issue, footnote 12 of Havoco of America fol- 
lows these fundamental principles of law. 

15 After the decision in Havoco of Amer- 
ica, there have been several decisions on 
whether an equitable lien can be awarded 
on homestead realty when the payor 
former spouse has used the homestead 
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= 
- 
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exemption to avoid a support obligation. In 
Partridge v. Partridge, 912 So. 2d 649 (Fla. 
4th D.C.A. 2005), rev. den.., 942 So. 2d 413 
(Fla. 2006). The appellate court affirmed 
the entry of a judgment of foreclosure for 
an equitable lien on homestead realty to 
satisfy the payor former spouse’s support 
obligation because the former spouse’s con- 
duct was contemptuous: “Contemptuous 
conduct may certainly be the functional 
equivalent of fraud, and it represents the 
kind of reprehensible conduct justifying 
foreclosure.” Id. at 650. Similarly, in Sell v. 
Sell, 949 So. 2d 1108 (Fla. 3d D.C.A. 2007), 
an appellate court held that attorneys’ 
fees should be paid from the fund from 
the sale of marital homestead, because the 
former husband’s conduct was fraudulent, 
egregious, and consistently contemptuous 
in attempting to nullify a trial court’s prop- 
erty distribution, support, and attorney 
fee awards: “the exemption enshrined in 
[a]rticle X, §4 is not absolute.... Homestead 
may be subjected to equitable liens where 
fraud, reprehensible, or egregious conduct 
is demonstrated.” Jd. at 1112. In Linda 
Hope v. Robert Schlein and Katherine 
Schlein, Broward Circuit Court, Case No. 
94-19802-41, a circuit court on March 30, 
2004, in an unpublished opinion, awarded 
an equitable lien in homestead realty 
owned by the payor former spouse’s cur- 
rent wife. A supplemental complaint in 
aid of execution was filed by Linda Hope 
against the payor former spouse and his 


current wife, Robert Schlein and Katherine 
Schlein. Homestead realty was purchased 
by Robert Schlein and Katherine Schlein 
and placed into the name of the payor 
former spouse’s current spouse, Katherine 
Schlein. The circuit court held that the 
conduct by the payor former spouse in not 
paying his alimony obligation amounted 
to fraud and egregious conduct justifying 
the court to impose an equitable lien on 
the homestead realty. An appeal was filed 
with the district court of appeal in Case 
Nos. 4D04-2137 and 4D04-2138 on June 2, 
2004, but was later voluntarily dismissed 
upon settlement. 

16 See J. Adkisson and C. Riser, Homstead 
Exemptions: State Resources, Asset Pro- 
TECTION, CONCEPTS AND STRATEGIES FOR PRo- 
TECTING YouR WEALTH, available at www. 
assetprotectionbook.com/homestead_ex- 
emptions.htm. 

17 Const. art. X, §4(a) (2007). 

18 See id.; Public Health Trust of Dade 
County v. Lopez, 531 So. 2d 946 (Fla. 1988) 
(natural person); City of Jacksonville v. 
Bailey, 30 So. 2d 529 (Fla. 1947); Cain 
v. Cain, 549 So. 2d 1161 (Fla. 4th D.C.A. 
1989); McGann v. Halker, 530 So. 2d 440 
(Fla. 3d D.C.A. 1988); Dean v. Heimbach, 
409 So. 2d 157 (Fla. 1st D.C.A. 1982) (per- 
manent residence); Raulerson v. Peeples, 
81 So. 271 (Fla. 1919) (owner); FLa. Const. 
art. X, §4(a)(1) (2007); First Leasing and 
Funding of Florida, Inc. v. Fielder, 591 So. 
2d 1152 (Fla. 2d D.C.A. 1992) (size and con- 


tiguity requirements). For a brief summary 
of homestead protection and its requisites 
in Florida, see John C. Cooper and Thomas 


C. Marks, Jr., FLortpA ConsTITUTIONAL Law: 


CasES AND MATERIALS 617-619 (4th ed. 
2006). 

19 Fa. Const. art. X, §4(a)(1) (2007). With- 
in a municipality, the property can occupy 
no more than one-half acre of contiguous 
land and is limited to the residence of the 
owner or the owner’s family. Outside of a 
municipality, the property including the 
residence can occupy no more than 160 
acres of contiguous land and improve- 
ments. Although the value of protected 
homestead exemption is unlimited, only 
that part of the debtor’s realty used as a 
residence is exempt from execution and 
levy. That part of the realty leased to other 
inhabitants is not exempt from levy and 
execution. See In re Englander, 95 F.3d 
1028 (11 Cir. 1996); Menard v. University 
Radiation Oncology Associates, LLP, 976 
So. 2d 69 (Fla. 4th D.C.A. 2008); First Leas- 
ing and Funding of Florida, Inc. v. Fielder, 
591 So. 2d 1152 (Fla. 2d D.C.A. 1992). 

20 City of Jacksonville v. Bailey, 30 So. 
2d 529 (Fla. 1947); Cain v. Cain, 549 So. 
2d 1161 (Fla. 4th D.C.A. 1989); McGann 
v. Halker, 530 So. 2d 440 (Fla. 3d D.C.A. 
1988); Dean v. Heimbach, 409 So. 2d 157 
(Fla. 1st D.C.A. 1982). 

21 Not only does Florida grant debtors 
homestead realty protection from forced 
sale pursuant to the Florida Constitution, 
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there are many other exemptions from 
forced sale that are granted to debtors 
by statute. See Fia. Star. §222.18 (2007) 
(disability income); Fia. Stat. §§222.13, 
222.14 (2007) (life insurance policies and 
annuities); Fia. Stat. §§222.11, 222.15, 
222.16 (2007) (wages of a head of a family); 
Fra. Stat. §222.21(2)(a) (2007) (pension 
and retirement plans). 

2 After Havoco of America, Florida’s 
homestead protection can be viewed as 
both a shield and sword. The homestead re- 
alty exemption now protects a homestead 
acquired by a debtor using nonexempt 
assets with the intent to hinder, delay, or 
defraud creditors. Even before Havoco of 
America, many individuals used Florida’s 
protective homestead exemption to shelter 
their assets. One famous celebrity was O.J. 
Simpson, who was civilly sued after he was 
acquitted of murder in 1995. In 1997, ajury 
found him liable for wrongful death and or- 
dered him to pay the victims families $33.5 
million. He purchased a multi-million 
dollar home in Florida in 1996, because 
the value of homestead realty is unlim- 
ited and exempt from levy and execution 
by judgment creditors. Other celebrities 
included former Baseball Commissioner 
Bowie Kuhn, who sold his New Jersey 
home for $1,000,000 and moved to Ponte 
Vedra Beach just before his New York law 
firm became insolvent. Marvin Warner of 
the failed Ohio-based Home State Sav- 
ings Bank sold his Ohio horse farm and 
purchased a 160-acre-horse farm outside 
of Coral Gables for $2,200,000. See Albert 
Crenshaw, Keeping Some Hiding Places, 
THE WASHINGTON Post, March 20, 2005, 
at F01; Jackie Spinner, Bill Would Deny 
Bankruptcy Ploy to Rogue Executives, THE 
WasuincTon Post, July 12, 2002, at E03; 
David Morrow, Key to Cozier Bankruptcy: 
Location, Location, Location, THE NEw 
York Times, January 7, 1998; Larry Rohter, 
Rich Debtors Finding Shelter Under a 
Populist Florida Law, THE New York Times, 
July 25, 1993. 

*3 Havoco of America v. Hill, 790 So. 2d 
1018 (Fla. 2001). See also Willis v. Red Reef, 
Inc., 921 So. 2d 681 (Fla. 4th D.C.A. 2006). 

** Chames v. Demayo, 972 So. 2d 850 (Fla. 
2007); Havoco of America v. Hill, 790 So. 
2d 1018 (Fla. 2001); Stewart v. Tramel, 697 
So. 2d 821 (Fla. 1997); Butterworth v. Cag- 
giano, 605 So. 2d 56 (Fla. 1992); Cross v. 
Strader Consti. Corp., 768 So. 2d 465 (Fla. 
2d D.C.A. 2000); Robbins v. Robbins, 360 
So. 2d 10 (Fla. 2d D.C.A. 1978). 

25 See Fa. Const. art. XI, §§1, 2, 3, 4, 5,6 
(2007). By law, an amendment must relate 
to a single subject before the electorate can 
vote to adopt its provisions. 

6 Id. See also Advisory Opinion to the 
Attorney General re Referenda Required 
for Adoption and Amendment of Local 
Government Comprehensive Land Use 
Plans, 963 So. 2d 210 (Fla. 2007); Attorney 
General re Referenda Required for Adop- 
tion and Amendment of Local Government 
Comprehensive Land Use Plans, 938 So. 2d 
501 (Fla. 2006). 

27 Strand v. Escambia County, 32 Fla. 
L. Weekly S587, September 6, 2007, 
as amended September 28, 2007. The 


Florida Supreme Court granted rehearing 
in Strand and is now considering whether 
to approve, modify, or recede from Strand 
and determine if a referendum is required 
for TIF paid from ad valorem taxation. 
The reader should keep informed on the 
outcome of Strand and TIF. 

28 See State v. Green, 944 So. 2d 208 (Fla. 
2096); Rotemi Realty, Inc. v. Act Realty Co., 
Inc., 911 So. 2d 1181, 1188 (Fla. 2005); 
State v. .P., 907 So. 2¢ 1101 (Fla. 2004); 
Dorsey v. State, 868 So. 2d 1192 (Fla. 2003); 
Puryear v. State, 810 So. 2d 901 (Fla. 2002); 
State v. Gray, 654 So. 2d 552 (Fla. 1995); 
Haag v. State, 591 So. 2d 614 (Fla. 1992). 

*® Public Health & Trust v. Lopez, 531 So. 
2d 946 (Fla. 1988); Traeger v. Credit First 
Nat. Ass’n, 864 So. 2d 1188 (Fla. 5th D.C.A. 
2004); Callava v. Feinberg, 864 So. 2d 429 
(Fla. 3d D.C.A. 2003); Southern Walls, Inc. 
v. Stilwell, 810 So. 2d 566 (Fla. 5th D.C.A. 
2002); Partridge v. Partridge, 790 So. 2d 
1280 (Fla. 4th D.C.A. 2002). 

Td. 

31 See Glock v. Moore, 776 So. 2d 243, 251 
(Fla. 2001); Fredman v. Fredman, 960 So. 
2d 52 (Fla. 2d D.C.A. 2007), rev. den., 968 
So. 2d 556 (Fla. 2006). 

82 See Murphy v. Farquhar, 22 So. 681 
(Fla. 1897); Taylor v. Maness, 941 So. 2d 
559 (Fla. 3d D.C.A. 2006); Callava v. Fein- 
berg, 864 So. 2d 429 (Fla. 3d D.C.A. 2003); 
Dean v. Heimbach, 409 So. 2d 157 (Fla. 1st 
D.C.A. 1982). 

33 Anderson v. Anderson, 44 So. 2d 652 
(Fla. 1950); Dep’t of Revenue v. Bush, 838 
So. 2d 653 (Fla. 2d D.C.A. 2003). 

Td. 

35 Havoco of America v. Hill, 790 So. 2d 
1018 (Fla. 2001); Butterworth v. Caggiano, 
605 So. 2d 56 (Fla. 1992); In re Estate of 
Nicole Santos, 648 So. 2d 277 (Fla. 4th 
D.C.A. 1995); Robbins v. Robbins, 360 So. 
2d 10 (Fla. 2d D.C.A. 1978). 

36 Florida’s homestead exemption protec- 
tion from forced sale appears to date back 
to the mid-1800s. See Fa. Const. art. IX, 
§§1-3 (1868); FLa. Const. art. IX, §§1-3 
(1885). It was intended to prevent families 
and their heirs from losing their homes on 
account of unpaid debts. See Hill v. First 
National Bank of Marianna, 75 So. 614 
(Fla. 1917); Milton v. Milton, 58 So. 718 
(Fla. 1912); Palmer v. Palmer, 35 So. 983 
(Fla. 1904); Miller v. Finegan, 7 So. 140 
(Fla. 1890); Drucker v. Rosenstein, 19 Fla. 
191 (1882); Davis v. Davis, 864 So. 2d 458 
(Fla. 1st D.C.A. 2003); Bank Leumi v. Lang, 
883 F. Supp. 883 (S.D. Fla. 1995). 

37 Chames v. Demayo, 972 So. 2d 850 (Fla. 
2007); Havoco of America v. Hill, 790 So. 2d 
1018 (Fla. 2001); Stewart v. Tramel, 697 So. 
2d 821 (Fla. 1997); Butterworth v. Caggiano, 
605 So. 2d 56 (Fla. 1992); Robbins v. Robbins, 
360 So. 2d 10 (Fla. 2d D.C.A. 1978). - 

38 See Martino v. Wal-Mart Stores, Inc., 
908 So. 2d 342 (Fla. 2005); Department of 
Revenue v. Jackson, 846 So. 2d 486 (Fla. 
2003); Andrews v. Palmas De Majorca Con- 
dominium, 898 So. 2d 1066 (Fla. 5th D.C.A. 
2005); Wait v. Wait, 886 So. 2d 318 (Fla. 
4th D.C.A. 2004); Conness v. Conness, 607 
So. 2d 493 (Fla. 4th D.C.A. 1992); Blender 
v. Blender, 760 So. 2d 950 (Fla. 4th D.C.A. 
1999); Maosola v. Lusskin, 727 So. 2d 328 
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(Fla. 4th D.C.A. 1999). 

3° Chames v. Demayo, 972 So. 2d 850 (Fla. 
2007); Havoco of America v. Hill, 790 So. 
2d 1018 (Fla. 2001); Stewart v. Tramel, 
697 So. 2d 821 (Fla. 1997); Butterworth 
v. Caggiano, 605 So. 2d 56 (Fla. 1992); 
Southern Walls, Inc. v. Stilwell, 810 So. 2d 
566 (Fla. 5th D.C.A. 2002); Robbins v. Rob- 
bins, 360 So. 2d 10 (Fla. 2d D.C.A. 1978); 
In re Estate of Nicole Santos, 648 So. 2d 
277 (Fla. 4th D.C.A. 1995). Even before 
Havoco of America, at least one appellate 
court ruled that the equitable defense of 
unclean hands did not form a basis for 
denying homestead protection against a 
devisee. See Monks v. Smith, 609 So. 2d 
740 (Fla. 1st D.C.A. 1992). 

40 Fa. Const. art. IX, §1 (a) (2007); Bush 
v. Holmes, 919 So. 2d 392 (Fla. 2006). 

1 Chames v. Demayo, 972 So. 2d 850 (Fla. 
2007). It is too early to tell if Chames will 
have a chilling effect on attorneys’ repre- 
senting clients with few liquid assets in 
domestic relations cases. There is always 


‘the possibility that a marital estate will 


have realty other than homestead realty 
to be distributed to the parties, but home- 
stead realty was and still is the major 
asset of the parties that can be sold by the 
parties upon the entry of a final judgment 
of dissolution of marriage (FJDM). After 
Chames, homestead realty is no longer 
subject to an attorney’s charging lien. 
Other possible attorney charging liens on 
marital assets that should not be impacted 
by Chames include nonhomestead realty, 
stocks and securities, cash accounts, and 
valuable personal property if they are not 
liquidated and sold by the parties before 
entry of a FJDM. A promissory note and 
mortgage can be executed by one spouse 
and recorded as a lien on homestead realty, 
but there is the possibility that in doing so 
on tenancy by the entireties realty at the 
onset of a FJDM, the mortgage may not be 
valid. Upon entry of the FJDM, however, 
the homestead realty will be owned as 
tenants in common by each party, and it 
can be argued that the note and mortgage 
became enforceable at that time. See Pitts 
v. Pastore, 561 So. 2d 292 (Fla. 2d D.C.A. 
1990); Sudholt v. Sudholt, 389 So. 2d 301 
(Fla. 5th D.C.A. 1980). 

* Freeman v. First Union National Bank, 
865 So. 2d 1272, 1277 (Fla. 2004). 

43 Td. See also Bankfirst v. UBS Paine 
Webber, Inc., 842 So. 2d 155 (Fla. 5th D.C.A. 
2003); Beta Real Corporation v. Graham, 
839 So. 2d 890 (Fla. 3d D.C.A. 2003); Yusem 
v. South Florida Water Management District, 
770 So. 2d 746 (Fla. 4th D.C.A. 2000). 


Harry M. Hipler is a sole practitioner 
in Dania Beach and practices in the areas 
of family law, commercial litigation, and 
municipal law. He received his J.D. in 
1975 from the University of Florida, and 
an LL.M. in taxation from the University 
of Miami in 1981. 

This column is submitted on behalf of 
the Family Law Section, Scott Rubin, chair, 
and Susan W. Savard and Laura Davis 
Smith, editors. 
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ENVIRONMENTAL AND LAND 
Use Law 


by Susan Roeder Martin 


Continued Protection of the Bald Eagle After Delisting 


he dramatic recovery 
of the bald eagle over 
the past 35 years has 
been one of the greatest 
conservation success stories of 
our nation.' The bald eagle popu- 
lation increased from its 1963 
low of 487 breeding pairs in the 
lower 48 states to 9,789 breeding 
pairs in 2007.” Florida had 1,133 
of these breeding pairs. Using 
best available scientific and 
commercial data, the U.S. Fish 
and Wildlife Service (USFWS) 
determined that the bald eagle 
has recovered sufficiently so that 
it no longer meets the definition 
of threatened or endangered un- 
der the Endangered Species Act 
of 1973 (ESA) as amended.* The 
recovery has been attributed to 
the reduction in the use of pesti- 
cides known to impair reproduc- 
tive success (such as DDT), habitat 
protection, and management plans. A 
species is endangered under the ESA 
if it is in danger of extinction through 
all or significant portions of its range. 
It is threatened if it is likely to become 
endangered within the foreseeable 
future.‘ While the bald eagle has been 
delisted under the ESA, as discussed 
below, it continues to be protected un- 
der the Bald and Golden Eagle Protec- 
tion Act (BGEPA)’ and the Migratory 
Bird Treaty Act (MBTA).® 
Effective August 8, 2007, the US- 
FWS delisted the bald eagle in the 
lower 48 states.’ (Relisting of bald 
eagles nesting in Arizona’s Sonoran 
Desert subsequently occurred.*) This 
revises 50 CFR 17.11(h) to remove 
the bald eagle from the federal list of 
endangered and threatened species 


Photo courtesy of the Audubon Society 


and removes the special rule for the 
bald eagle at 50 CFR 17.41(a). This 
means federal agencies will no longer 
be required to consult under §7 of the 
ESA in regard to the bald eagle. Since 
critical habitat was not designated for 
the bald eagle, delisting will not affect 
the ESA’s habitat provisions. 

The USFWS determined that habi- 
tat availability is not currently pre- 
venting the growth of the bald eagle 
population in the lower 48 states.° 
Since the population continues gen- 
erally to increase in most states, the 
USFWS determined that the carry- 
ing capacity has not been reached in 
many parts of the eagle’s range. It is 
expected that the population in the 
lower 48 states will generally continue 
to increase, but at a declining rate 
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until the population gradually 
stabilizes, with fluctuations. 
Therefore, “the immediate con- 
cern with habitat loss has 
dissipated.””° In Florida and 
the Chesapeake Bay region, 
however, there continues to be 
heavy development pressures 
and important eagle habitat 
overlaps.'! As explained below, 
the USFWS believes that other 
regulatory mechanisms will 
protect the species, even in 
these areas of concern. 


Continued Protection of 
the Bald Eagle 

Even though it was delisted 
under the ESA, the bald eagle 
continues to be protected under 
the BGEPA and the MBTA. The 
original Bald Eagle Protection 
Act was enacted in 1940, and 
thereafter amended in 1978 to include 
golden eagles, as the original primary 
vehicle to protect the bald eagle and 
its habitat. This statute prohibits the 
“taking” of a bald eagle without a 
permit from the Secretary of the Inte- 
rior, and this includes nests and eggs. 
“Take” is defined as “pursue, shoot, 
shoot at, poison, wound, kill, capture, 
trap, collect, or molest or disturb.”” 

The habitat protection under the 
BGEPA is not identical to the ESA. 
However, there is overlap in the defi- 
nition of “take” under both statutes.'* 
Additionally, the terms “harm” and 
“harass” utilized under the ESA further 
to define “take” are similar to the defini- 
tion of disturb under the BGEPA. 

In considering the relationship 
between the ESA and the BGEPA, 
both prohibit the taking of bald 
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eagles, and the respective definitions 
of “take” do not suggest that the ESA 
provides more protection for bald 
eagles than the BGEPA. The mean- 
ing of the term “disturb” is at least as 
broad as the term “harm,” and both 
terms are broad enough to include 
adverse habitat modification.‘ A main 
distinction between the ESA and the 
BGEPA is that the BGEPA does not 
contain a private right of action. The 
BGEPA does, however, contain civil 
and criminal penalties." 

Since the BGEPA will now be the 
primary federal law protecting the bald 
eagles, the USFWS determined that the 
language on taking a bald eagle should 
be clarified. A final rule became effective 
on June 5, 2007, which defined the word 
“disturb” as follows: 


To agitate or bother a bald or golden 
eagle to a degree that causes, or is likely 
to cause, based on best scientific informa- 
tion available, 1) injury to an eagle, 2) a 
decrease in its productivity, by substan- 
tially interfering with normal breeding, 
feeding or sheltering behavior or 3) nest 
abandonment by substantially interfering 
with normal breeding, feeding or shelter- 
ing behavior.'® 


Under this definition of “disturb,” 
the removal of trees by itself does not 
result in a violation of the BGEPA. 
However, if the loss of the tree both- 
ers or agitates the bald eagle to the 
degree that it injures or interferes with 
breeding, feeding, or sheltering habits 
to the point where the nest productiv- 
ity decreases or is abandoned, then a 
violation of the BGEPA may occur." 
The definition of “disturb” also includes 
alteration to habitat that results in an 
eagle never returning to its nest.'® 


National Bald Eagle 
Management Guidelines 
National Bald Eagle Management 
Guidelines were also published in the 
Federal Register on June 5, 2007." 
These guidelines do not have the force 
and effect of law, but instead contain 
recommendations based on behavioral 
observations, science, and conserva- 
tion measures to minimize adverse 
bald eagle impacts. The guidelines in- 
clude a recommendation for distance 
buffers between activities and nests; 
maintenance of natural areas between 


activities and nests; and avoidance of 
certain activities during the breeding 
season. Also included are activity-spe- 
cific guidelines and recommendations 
for avoiding disturbance at foraging 
areas and communal roost sites. 

The guidelines are intended pri- 
marily as a tool for landowners and 
planners who seek information and 
recommendations regarding how to 
avoid disturbing the bald eagle. While 
the guidelines themselves are not 
law, they are intended to help avoid 
violations of the law. Additionally, the 
guidelines will help ensure that the 
bald eagle population will continue 
to be sustained. 


Migratory Bird Treaty Act 

The bald eagle is a designated 
migratory bird under the MBTA,” 
which implements treaties and con- 
ventions between the United States 
and Canada, Mexico, Japan, and 
the former Soviet Union. The MBTA 
provides that it is unlawful to pursue, 
hunt, take, capture, or kill; attempt 
to take, capture, or kill; possess, offer 
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for sale, sell, offer to barter, barter, 
offer to purchase, purchase, deliver, 
or cause to be shipped, exported, 
imported, transported, carried, or re- 
ceived any migratory bird part, nest, 
egg, or product, manufactured or not. 
Therefore, through the MBTA, a lesser 
degree of protection is also provided to 
bald eagle habitat. A modification to 
habitat that directly takes or kills a 
bald eagle would result in a violation 
of the MBTA.”! For example, felling 
a tree with a nest containing chicks 
would be a violation of the MBTA. 


Delisting in Florida 

Florida supports 11 percent of the 
nesting population of bald eagles 
in the lower 48 states, making the 
maintenance of a stable bald eagle 
population in Florida critically im- 
portant. Only Alaska and Minnesota 
have more nesting bald eagles.”” 

The Florida Fish and Wildlife 
Conservation Commission’s (FWC) 
listing process is set forth in Rule 
68A-27.0012 of the Florida Adminis- 
trative Code. In July 2002, the FWC 


was petitioned to reevaluate the sta- 
tus of the bald eagle as a threatened 
species pursuant to Rule 68A-27.004 
of the Florida Administrative Code. 
Action did not occur due to a listing 
moratorium which was in effect until 
April 2005. 

In June 2005, the FWC approved the 
establishment of a biological review 
panel to assess the eagle’s population 
and distribution data against spe- 
cies-imperilment criteria. The panel 
determined that the bald eagle no 
longer met the criteria for state list- 
ing at any level, but suggested that 
the protection of nesting habitat was 
necessary to sustain the recovery of the 
bald eagle.” The panel’s recommenda- 
tion to delist the bald eagle was based 
upon the following biological data: 


1) bald eagles occur throughout the state; 
2) the population does not experience ex- 
treme fluctuations in distribution or num- 
bers; 3) the estimated number of adults 
has increased more than 300% during the 
past three eagle generations (defined . . . 
as 24 years); and 4) the population is not 
projected to experience significant declines 
over the next 24 years.” 
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FWC Bald Eagle Management Plan 

On April 9, 2008, the FWC adopted 
The Bald Eagle Management Plan 
and Rule 68A-16.002. The rule pro- 
vides in part that: 


1) No person shall take, feed, disturb, pos- 
sess, sell, purchase or barter, or attempt 
to engage in any such conduct, any bald 
eagle or parts thereof, or their nests or 
eggs, except: 

a) As authorized from the executive 
director by specific permit, which will be 
issued based upon whether the permit 
would advance the management plan goal 
and objectives; 

b) When such conduct is consistent with 
the FWC Eagle Management Guidelines; 

c) When such conduct is consistent 
with a previously issued permit, exemp- 
tion, or authorization issued by FWC under 
imperiled species regulations (Chapter 
68A-27, F.A.C.) or by the USFWS under 


the Endangered Species Act (U.S.C. 1531 


et seq.). 


The rule establishes prohibitions, 
provides exceptions, defines the term 
“disturb” in a manner that is consis- 
tent with the federal definition and 
adopts by reference the “Permitting 
Framework April 2008” section of the 
plan. The prohibitions require that no 
person attempt to or actually take, 
feed, disturb, possess, sell, purchase, 
or barter any bald eagle or parts, nest, 
or eggs. 

The plan is intended to assist in the 
maintenance of a stable or increasing 
population of bald eagles in Florida. 
The USFWS Bald Eagle Management 
Guidelines served as the basis for 
FWC Eagle Management Guidelines 
found in the plan.” 

The plan proposes the continued 
regulation of nesting habitat during 
the five years after delisting. The 
plan provides that five years after ap- 
proval, the FWC and stakeholders will 
re-evaluate the biological status of the 
bald eagle in Florida. If nest monitor- 
ing data suggests modifications are 
appropriate, then the guidelines may 
be revised at that time. 

The plan establishes the framework 
necessary for the conservation and 
management of bald eagles in Florida 
and the eagles’ continued recovery. 
The focus of the plan is the continued 
protection through “science-based 
management, regulation, public edu- 
cation, and law enforcement” in order 
to prevent a decline of ten percent or 
more that could result in a relisting 


% 

Lit 

ty % 


effort.”° To this end, the plan sets forth 
four conservation objectives that have 
been met and should be maintained. 
These include the maintenance of a 
minimum of 1,020 nesting territories 
per year over the next 24 years; main- 
tenance of an average of 68 percent of 
the nesting territories producing at 
least one nestling per year; mainte- 
nance of an average reproductive suc- 
cess of 1.5 fledglings per active nest; 
and the maintenance of the current 
area of occupancy and extent of occur- 
rence of eagles statewide. The intent 
of the FWC is for the management 
plan to be compatible with BGEPA 
and the associated National Bald 
Eagle Management Guidelines.” 


The Bald Eagle Management 
Permitting Framework 

The Permitting Framework of the 
Bald Eagle Management Plan is incor- 
porated into Rule 68A-16.002(4) of the 
Florida Administrative Code. It applies 
to all activities within 660 feet of any 
active or alternate bald eagle nest and 
it does not apply to lost or abandoned 


nests.”*> The permitting framework 
clarifies the type of activities that are 
not likely to result in a take or distur- 
bance of bald eagles and activities for 
which permits are available. 

For other activities, a FWC eagle 
permit is available. A FWC eagle 
permit is not necessary when the pro- 
posed activity is more than 660 feet 
from a bald eagle nest; the activity is 
temporary in nature and will be con- 
ducted outside the nesting season;” 
or the activity will follow the eagle 
management guidelines contained 
in the plan. The FWC will not issue 
citations or seek prosecution if the 
activity is conducted consistent with 
the FWC Eagle Management Guide- 
lines, even if the activity results in a 
take or disturbance of a bald eagle.*° 
A FWC eagle permit is not required 
for any particular activity occurring 
within 660 feet of a nest; however, if 
an individual is unable to follow the 
FWC eagle management guidelines of 
the plan, the permit can avoid liability 
for the take or disturbance caused by 
the activity. The permit will only be 


“Terms and conditions apply. Offer valid at participating U.S. and Canada locations. 


issued when acceptable minimiza- 
tion and conservation measures are 
provided as permit conditions. 


Water Management District 
Rules 

The water management districts are 
currently proposing to revise their 
rules to reflect actions by FWC.*! The 
water management districts plan to 
continue to provide special protection 
for the bald eagle nesting habitat. Al- 
though the bald eagle will be removed 
from the water management districts’ 
rules as a threatened species, con- 
tinued protection is proposed to be 
accomplished by amending the water 
management district rules contain- 
ing the definition of “listed species” 
to include the bald eagle under the 
BGEPA. 


Conclusion 

The recovery of the bald eagle has 
been dramatic. While this recovery 
justified delisting under the ESA, 
wise public policy continues to pro- 
tect the eagle under the BGEPA, the 
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‘trial* Or visit regus.com/FLBar to find out 
‘ 
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MBTA, and state law. The primary 
effect of ESA delisting is that federal 
agencies will no longer be required 
to consult under §7 of the ESA and a 
private right of action no longer exists. 
Continued protection under federal 
and state law is necessary in order to 
assure the maintenance of a stable 
and hopefully increasing population 
of the bald eagle. A reasonable frame- 
work for the continued conservation 
and protection of the bald eagle in 
Florida has been provided in both 
the USFWS Bald Eagle Management 
Guidelines and the FWC Eagle Man- 
agement Guidelines.O 


! Florida Fish and Wildlife Conservation 
Commission, Bald Eagle Management 
Plan at 3 (2008). 

? The delisting goal was 4,000 breeding 
pairs in the lower 48 states. Endangered 
and Threatened Wildlife and Plants, 72 
Fed. Reg. 37,346; 37,349 (July 9, 2007), 
50 C.F.R., pt.17. 

8’ Endangered Species Act of 1973, as 
amended, Pub. L. No. 94-325 90 Stat. 
724 (1976); Pub. L. No. 94-359, 90 Stat. 
911 (1976); Pub. L. No. 95-212, 91 Stat. 
1493 (1977); Pub. L. No. 95-632, 92 Stat. 
3751 (1978); Pub. L. No. 96-159, 93 Stat. 
1225 (1979); Pub. L. No. 97-304, 96 Stat. 
1411 (1982); Pub. L. No. 98-327, 98 Stat. 
270 (1984); Pub. L. No. 100-478, 102 
Stat. 2306 (1988); Pub. L. No. 100-653, 
102 Stat. 3825 (1988); and Pub. L. No. 
100-707, 102 Stat. 4689 (1988), codified 
at 16 U.S.C. §1531, 50 C.FR., pt. 17, et 
seq. In 1978, the USFWS listed the bald 
eagle as endangered or threatened in the 
lower 48 states. 

* For purposes of the final rule delisting 
the bald eagle, foreseeable was defined 
as 30 years. Under the Endangered Spe- 
cies Act, a threat analysis is used that 
includes the following five factors: the 
present or threatened destruction, modi- 
fication, or curtailment of habitat and 
range; over utilization for commercial, 
recreational, scientific, or educational 
purposes; disease or predation; inad- 
equacy of existing regulatory mecha- 
nisms; and other natural or man-made 
factors affecting the species’ continued 
existence. Pursuant to 50 CFR 424.11(d), 
the factors that must be evaluated for 
delisting are 1) the species is extinct; 2) 
the species has recovered and is no lon- 
ger endangered and threatened; and/or 
3) the original scientific data used for 
classification was in error. Endangered 
and Threatened Wildlife and Plants, 50 
C.F.R., pt. 17. 

5 Bald Eagle Protection Act of 1940, ch. 
278, 54 Stat. 250 (1940) (16 U.S.C. §668- 
668d) as amended by Pub. L. No. 86-70, 


73 Stat. 143 (1959); Pub. L. No. 87-884, 
76 Stat. 1346 (1962); Pub. L. No. 92-535, 
86 Stat. 1064 (1972); and Pub. L. No. 95- 
616, 92 Stat. 3114 (1978). 

® Migratory Bird Treaty Act, 16 U.S.C. 
§703-712; 50 C.F-R., pt. 21. The Migratory 
Bird Treaty Act was enacted in 1918. A 
1972 agreement, which supplemented 
one of the bilateral treaties underlying 
the MBTA, expanded the scope to cover 
bald eagles and other raptors. 

750 C.FR., pt. 17. 

® On October 6, 2004, the USFWS 
received a petition from the Center 
for Biological Diversity and Maricopa 
Audubon to reclassify the Sonoran Desert 
bald eagle population found primarily in 
central Arizona as a distinct population 
segment, with a requested elevation to 
endangered status and designation of 
critical habitat. On August 30, 2006, the 
USFWS denied the petition conclud- 
ing that it did not contain substantial 
scientific data to warrant the requested 
actions. The USFWS found that it was 
not demonstrated that the population 
was a distinct population segment, dis- 
crete from other members of its species. 
71 Fed. Reg. 5149 (Aug. 30, 2006). On 
January 5, 2007, the petitioners chal- 
lenged the USFWS decision in the U.S. 
District Court for the District of Arizona. 
On March 6, 2008, the court found actions 
of the USFWS to be arbitrary and capri- 
cious and ordered the USFWS to conduct 
a status review of the population in the 
Sonoran Desert to determine if status 
as a distinct population is warranted as 
threatened or endangered and ordered 
the USFWS to issue a finding by De- 
cember 5, 2008. In response to the order, 
the USFWS will publish an emergency 
interim rule in the Federal Register at 
50 CFR 17.11 to designate the Sonoran 
Desert bald eagle as threatened in ac- 
cordance with the Endangered Species 
Act. The emergency interim rule will 
be effective until the USFWS renders a 
new final determination on the status 
of the Sonoran Desert bald eagle or the 
court order is stayed or reversed in any 
subsequent proceeding. News Release, 
US. Fish and Wildlife Service, U.S. Fish 
and Wildlife Lists the Desert Bald Eagle 
as Threatened Under the Endangered 
Species Act (March 18, 2008), www.fws. 
gov/southwest/es/arizona/. See Center for 
Biological Diversity v. Kempthorne, No. 
CV 07-0038-PHX-MHM, 2008 U.S. Dist. 
LEXIS 17517 (D. Az. Mar. 5, 2008). 

®° Endangered and Threatened Wildlife 
and Plants, 72 Fed. Reg. 37,346, 37,359 
(July 9, 2007), 50 C.F.R., pt.17. 

16 U.S.C. §668(c). 

8 16 U.S.C. §§1532(19) and 668(c). 

4 Contoski v. Scarlett, No. 05-2528 (JRT/ 
RLE), slip op. at 5-6 (D. Minn, Aug 10, 
2006). 

16 U.S.C. §668(b). 

16 Endangered and Threatened Wildlife 
and Plants, 72 Fed. Reg. 31,132; 31,139 
(June 5, 2007) (to be codified at 50 C.F-R., 
pt. 22.3). 
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7 Td. at 31,132; 31,137. 

18 Td. at 31,132; 31,136. 

1° National Bald Eagle Management 
Guidelines, 72 Fed. Reg. 31,156 (June 5, 
2007) (codified at 50 C.F-R., pt. 22). 

16 U.S.C. §§703-712. 

21 16 U.S.C. §7039a. 

2 Bald Eagle Management Plan at 4. 

Td. at 16. 

Wa. ots. 

28 An active eagle nest shows evidence of 
breeding by a bald eagle pair during the 
current or most recent nesting season. An 
alternate nest has been used for nesting 
during the past five nesting seasons, but 
was not used during the current or most 
recent nesting season. An abandoned 
nest has not been used for nesting for 
more than five consecutive nesting sea- 
sons. Bald Eagle Management Plan at 
22. 

°° The bald eagle nesting season in 
Florida is defined as October 1 to May 
15. Bald Eagle Management Plan at 2. 

3° Bald Eagle Management Plan, p. 23. 

31 Section 4.2.7, Basis of Review for Envi- 
ronmental Resource Permit Applications 
Within the South Florida Water Man- 
agement District, incorporated by refer- 
ence in Fla. Admin. Code R. 40E-4.091; 
Section 12.2.7, Applicant’s Handbook 
— Management and Storage of Surface 
Waters, St. John’s River Water Manage- 
ment District, incorporated by reference 
in Fla. Admin. Code R. 40C-4.091; Section 
12.2.7, Environmental Resource Permit 
Applicant’s Handbook, Suwannee River 
Water Management District, incorporated 
by reference in Fla. Admin. Code R. 40B- 
400.091; Section 3.2.7, Environmental 
Resource Permitting Information Manual 
Part B, Basis of Review, Environmental 
Resource Permit Applications Within the 
Southwest Florida Water Management 
District, incorporated by reference in Fla. 
Admin. Code R. 40D-4.091. 


Susan Roeder Martin is a senior 
specialist attorney with the South Florida 
Water Management District. Ms. Martin 
graduated from the University of Florida 
College of Law with honors. She received 
her Bachelors of Science degree from 
Florida Atlantic University. Ms. Martin is 
board certified in state and federal govern- 
ment and administrative practice. 

This column is submitted on behalf 
of the Environmental and Land Use Law 
Section, Gary K. Hunter, chair, and Gary 
Oldehoff, editor. 
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APPELLATE PRACTICE 


by Duane A. Daiker 


Avoiding Appellate Mistakes: 
A Primer for the General Practitioner 


he average general practi- 

tioner in Florida does not 

have more than a handful 

of appeals in the course of 
a career. A busy litigator who is not 
an appellate specialist is unlikely 
to have more than one case on ap- 
peal each year, and often less. As a 
result, even an experienced general 
practitioner, who can recite the Flor- 
ida Rules of Civil Procedure or the 
Florida Evidence Code from memory, 
may not be intimately familiar with 
the intricacies of appellate practice 
when undertaking an appeal from 
an adverse ruling. The appellate pro- 
cess has its own set of perils for the 
unwary practitioner, some of which 
merely telegraph inexperience with 
the process, and some of which can 
be fatal to an appeal. The following is 
a partial list of common mistakes in 
Florida appellate practice, which are 
intended to assist the general practi- 
tioner handling an appeal. 


Failure to Identify a Final Order 
One of the most confusing and 
potentially dangerous areas of ap- 
pellate procedure is the determina- 
tion of when an order is final and, 
therefore, ripe for appeal. Unless a 
particular order fits within one of 
the narrow classes of nonfinal orders 
that are immediately reviewable on 
interlocutory appeal,’ an order must 
be “final” to seek appellate review. An 
order or judgment is final when there 
is “an end to the judicial labor in the 
trial court,” and the trial court is not 
required to take any further action to 
resolve the controversy.? A common 
mistake is to file a notice of appeal 
prematurely, before finality actually 


occurs, such as appealing an order of 
dismissal with prejudice or an order 
granting summary judgment before 
the entry of an actual final judgment.’ 
Fortunately, the appellate rules specif- 
ically state that a premature notice of 
appeal is sufficient to vest jurisdiction 
in the appellate court.‘ A practitioner 
is unlikely to cause any prejudice to 
the client with a premature notice of 
appeal. 

In contrast, however, the late filing 
of a notice of appeal directed to a final 
order is disastrous. If a timely notice 
is not filed, the appellate court has 
no jurisdiction to hear the appeal, 
and this jurisdictional defect cannot 
be remedied by either the trial court 
or the appellate court.’ Any doubt as 
to the finality of an order should be 
resolved in favor of filing a timely 
notice of appeal, even if potentially 
premature. 

The rendition of a final order can be 
easily overlooked when partial judg- 
ments are entered as to less than all 
the claims in an action, or as to less 
than all the parties to an action. As 
a general rule, an order that fully 
disposes of all claims in the case as 
to a party is final as to that party.® 
That order must be appealed within 
30 days of rendition or the right to ap- 
peal is lost. As an example, if a court 
enters summary judgment in favor of 
one defendant in a multi-defendant 
case, the judgment as to the single 
defendant must be appealed within 
30 days. If counsel for that party waits 
until the conclusion of the case, the 
appeal will be dismissed as untimely. 
It is important to note that this dif- 
fers from federal procedure, which 

. does not require an immediate appeal 
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from a judgment as to less than all of 
the claims or less than all of the par- 
ties.’ 

Generally an order that disposes of 
less than all of the claims between the 
parties in a case is not final and not 
appealable, with a possible exception 
if the dismissed claim is factually and 
legally distinct from the remainder of 
the case.* However, judgments that 
reserve jurisdiction for an award of 
attorneys’ fees or costs are considered 
final and appealable when rendered, 
even though the collateral cost or at- 
torneys’ fees issues remain pending.® 
Practitioners must carefully scruti- 
nize orders to determine their finality 
because of the grave risks associated 
with the late filing of a notice of ap- 


peal. 


Failure to Focus on Preparation 
of the Record 

When appealing a final order, the 
parties have a short period (10 days 
for the appellant, or 20 days for the 
appellee) in which to submit direc- 
tions to the clerk of the circuit court 
for preparation of the record on appeal 
and to designate transcripts to be pre- 
pared and included in the record.” If 
no instructions are received, the clerk 
will prepare a standard record in ac- 
cordance with the appellate rules." 

The practitioner should consider 
the desired composition of the record 
within the established time periods 
and make the appropriate designa- 
tions of transcripts and instructions to 
the clerk. While the appellate courts 
will generally permit later amend- 
ment of the record if necessary, the 
compilation of the record is far more 
efficient when done in accordance 


¢ 


with the procedure set forth in the 
rules. An easy way to avoid issues 
with designating portions of the tran- 
script to be prepared is simply to have 
them transcribed and filed in the trial 
court prior to the compilation of the 
record. 

The practitioner should also review 
the index to the record on appeal as 
soon as it is received and deal with 
any inaccuracies or omissions. The 
evening before the brief is due is not 
an ideal time to discover the record 
is incomplete. Proper attention to the 
record early in the proceeding will 
ensure smooth, timely, and efficient 
preparation of the briefs. 


inattention to the Standard 
of Review 

The standard of review may be the 
most important aspect of an appellate 
brief, but many practitioners over- 
look or otherwise fail to address this 
critical aspect of the argument. The 
applicable standard of review forms 
the lens through which the appellate 
court views a case. Cases are often 


won or lost on which standard of re- 
view is applied.” A de novo standard 
gives the appellant the best opportu- 
nity for a reversal, while an abuse of 
discretion standard is very difficult 
for an appellant to overcome. 

If the standard of review is clear, it 
should be plainly stated in the brief 
with references to appropriate au- 
thority. If the standard of review is in 
dispute, as it often is, the practitioner 
should fully develop this argument in 
the briefs. The Florida appellate rules 
expressly require argument directed 
to the applicable standard of review.'* 
Regardless of any requirements 
imposed by the rules, the dictates of 
advocacy certainly require significant 
attention to the standard of review. 
The entire argument should be built 
around the applicable standard of 
review, presented in a fashion most 
favorable to the client’s position on 
appeal. All too often appellate briefs 
read like a simple rewrite of memo- 
randa previously filed with the trial 
court, and do not specifically address, 
or properly relate to, the applicable 


appellate standards. A skilled prac- 
titioner will focus on the applicable 
standard of review as if the outcome 
of the case depends upon it — because 
it often does. Furthermore, any error 
in applying the correct standard has 
the potential to seriously undermine 
the arguments on appeal. 


Poorly Drafted Statement of Facts 

Preparation of an effective state- 
ment of facts is an art form. A state- 
ment of facts that is too objective is 
probably not serving the best interests 
of the client in an adversarial process. 
Alternatively, a statement of facts that 
is overly argumentative or conclusive 
is damaging to a party’s credibility 
with the court. Practitioners should 
strive for a statement of facts that is 
accurate, supported by the record, and 
presented in a fashion that is both fa- 
vorable to the client and fits well with 
the arguments made in the briefs. And 
while the appellee is not required to 
prepare a statement of facts if satis- 
fied with the appellant’s statement, 
the appellee has the ability to include 
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a statement of facts, if desired." 
When undertaken by an appellee, a 
statement of facts should highlight 
the inaccuracy or incomplete nature 
of the appellant’s statement of facts, 
which can be very effective advocacy. 
The rules specifically require refer- 
ences to the record on appeal in the 
statement of facts.'° Briefs without 
proper record citations are subject to 
being stricken, and are certainly not 
beneficial to the client’s cause. A good 
rule of thumb is to have a record cite 
for every sentence in the statement of 
facts. If a sentence in the statement 
of facts cannot be cited to the record, 
chances are the fact is outside the re- 
cord or is impermissible argument. 
The statement of facts sets a tone 
for the brief. The practitioner’s oppor- 
tunity for advocacy is far more subtle 
in the statement of facts, but just as 
important. Crafting an accurate and 
persuasive statement of facts with 
proper attribution to the record is a 
crucial aspect of brief writing that 
should not be underestimated. 


Untimely Requests for Oral 
Argument and Motions for 
Attorneys’ Fees and Costs 

In addition to the deadlines for 
serving briefs, there are separate 
timeframes for serving requests for 
oral argument and motions for attor- 
neys fees. A request for oral argument 
must be made, in a document separate 
from the party’s briefs, no later than 
the time for service of the party’s last 
brief.'° A motion for attorneys’ fees 
must be made, by separate motion, 
no later than the time for service of 
the reply brief.'’ Motions to recover 
costs, however, must be filed in the 
lower tribunal after the conclusion of 
the appeal, but no later than 30 days 
after the issuance of the mandate."* 
Proper calendaring and attention to 
these deadlines will ensure that these 
requests are not inadvertently forgot- 
ten in the rush that often accompanies 
the filing of the principal briefs. 


Over-use of Motions for 
Rehearing or Clarification 
Lawyers, as advocates for their 
clients, tend to want to pursue every 
available avenue for relief. The rules 
specifically permit a party who is 


unsuccessful on appeal to move for 
rehearing or clarification if the party 
genuinely believes that the appel- 
late court has overlooked or misap- 
prehended a point in reaching its 
opinion, or that some specified portion 
of the decision needs clarification.'® 
However, motions for rehearing or 
clarification should only be filed in 
very limited circumstances and are 
expected to be the exception, not the 
norm. Rearguing the merits of the 
case is not permitted. Misuse of the re- 
hearing procedure is unprofessional, 
wasteful of scarce judicial resources, 
and puts both the client and offending 
counsel at risk of sanctions.”’ Counsel 
should use extreme discretion, and 
perhaps seek a disinterested opinion, 
before presenting motions for rehear- 
ing or clarification, which are clearly 
not favored by the appellate courts. 


Conclusion 

Florida appellate procedure con- 
tains a variety of rules and nuances 
that must be carefully considered by 
the general practitioner in prosecut- 
ing or defending appeals. Careful 
attention to the rules and the prin- 
ciples of sound appellate advocacy are 
essential to effective representation 
in Florida’s appellate courts. Practi- 
tioners who are uncomfortable with 
the appellate process may wish to 
consider associating with an appellate 
specialist for the purposes of the ap- 
peal. It is the author’s hope that this 
article will help Florida practitioners 
who only occasionally find themselves 
in the appellate courts to avoid some 
of the most common mistakes in their 
next journey through the appellate 
process.Q) 


' Fia. R. App. P. 9.130. Some nonfinal 
orders may be reviewable by certiorari if 
they depart from the essential require- 
ments of the law, causing a material injury 
throughout the remainder of the proceed- 
ings and effectively leaving no adequate 
remedy upon appeal of the final judgment. 
See Alistate Ins. Co. v. Langston, 655 So. 2d 
91, 94 (Fla.1995). That topic, however, is 
beyond the scope of this article. 

* Miami-Dade Water & Sewer Auth. v. 
Metro. Dade County, 469 So. 2d 813, 814 
(Fla. 3d D.C.A. 1985). 

3 See, e.g., Better Gov't Ass’n of Sarasota 
County, Inc. v. State, 802 So. 2d 414 (Fla. 
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2d D.C.A. 2001). 

4 Fra. R. App. P. 9.110(1). 

5 Miami-Dade County v. Peart, 843 So. 2d 
363, 364 (Fla. 3d D.C.A. 2003); Fa. R. Civ. 
P. 1.090(b). See also David M. Dresdner, 
M.D., PA. v. Charter Oak Fire Ins. Co., 972 
So. 2d 275 (Fla. 2d D.C.A. 2008). 

5 Phillips v. Ostrer, 442 So. 2d 1084, 1084 
(Fla. 3d D.C.A. 1983). 

7 Fep. R. Civ. P. 54(b). 

8 Mendez v. W. Flagler Family Ass’n, 303 
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REAL PROPERTY, PROBATE AND 
Trust LAW 


by J. Michael Marshall and Mark A. Rothenberg 


An Analysis of Affordable/Work-force Housing 
Initiatives and Their Legality in the State of Florida 


n Florida, “local governments 

have no...authority to tax, other 

than ad valorem taxes, except as 

provided by general law.”! Up 
until the middle of the 20th century, 
local governments in Florida relied 
almost exclusively on public revenue 
sources, such as ad valorem taxes, to 
fund capital growth. However, over 
the past 40 years, local governments 
have increasingly turned to private 
revenue sources by imposing impact 
fees and exactions on new develop- 
ment. “The basic theory behind .. . 
impact fees [i]s that users of capital 
facilities such as sewers or roads 
could fairly be charged the cost of 
providing the additional facilities 
required for their use.”” This type of 
cost-shifting helps local governments 
finance necessary infrastructure im- 
provements without dipping into the 
public coffers.* Nevertheless, impact 
fees and development exactions must 
not violate the Florida Constitution, 
US. Constitution, or any federal leg- 
islation that binds the states.‘ Many 
of the early attempts in Florida to 
impose impact fees were challenged 
on the basis that such fees constituted 
an illegal and unconstitutional tax.° 
From those early cases evolved a test 
that local governments must satisfy 
to lawfully impose impact fees or de- 
velopment exactions. 


The Impact Fee Rationale 

The seminal case addressing the 
legal requirements attendant to the 
assessment of an impact fee is the 
Florida Supreme Court case of Con- 
tractors and Builders Association of 
Pinellas County, et al. v. City of Dune- 
din, 329 So. 2d 314 (Fla. 1976). The 
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Dunedin case involved a challenge 
to a City of Dunedin ordinance that 
required payment of a connection fee 
as a condition for receiving the city’s 
water and sewer services. The city 
claimed that the ordinance simply 
raised revenue that was needed for 
expanding the water and sewer sys- 
tems to accommodate the increased 
demand that each new connection 
would create. The plaintiff argued 
that the connection fees were not 
legitimate regulatory fees, but were 
taxes that the city could not lawfully 
impose.® 

In Dunedin, the Florida Supreme 
Court accepted the concept that 
new development may be required 
to pay for its “fair share” of any 
additional regulatory costs that it 
creates, rejecting the claim that con- 
nection fees are unlawful taxes, per 
se. Reasoning against a windfall for 
existing property owners, the Florida 
Supreme Court cautioned, however, 
that the connection charges would be 
considered illegal taxes if they had 
“no relationship to and [were] greatly 
in excess of the costs of the regula- 
tion which [were] supposed to justify 
their collection.” Thus, the Dunedin 
case teaches that local governments 
must operate within the following 
parameters when imposing a fee on 
new development: 

¢ The money collected must be used 
to meet the costs of expanding the 
public facility. 

¢ Only users who are benefited 
from the expansion should be respon- 
sible for the costs of expansion. 

¢ To the extent fees are collected 
from new users, those users are not 
required to finance replacing public 


facilities, but only for the additional 
capacity their uses require.’ 

The Dunedin case involved the 
most common type of impact fee 
— those based on the amount of 
public infrastructure that the new 
development will consume. These 
so-called “consumption based fees” 
are calculated by determining the 
“value of the public infrastructure 
consumed per unit of land use.”* The 
other type of impact fee is known as 
an “improvement based” fee. Improve- 
ment based fees are usually based on 
a set of improvement projects that the 
local government has set forth in its 
long-range capital growth plans. New 
developments are charged their pro- 
portionate share of the costs of those 
projects.? A third approach is to re- 
quire a developer to actually construct 
the additional infrastructure required 
to serve the new development. 

All of these approaches share 
some common characteristics. In 
particular, the local government must 
always establish a level of service 
standard for each facet of infrastruc- 
ture that it finances with impact fees, 
such as police, fire, transportation, 
wastewater treatment services, etc. 
This required level of service is then 
applied to both new and existing 
development. If the level of service 
standard is lower than current ser- 
vice levels, then a deficiency exists in 
that service, and as ruled in Dunedin, 
new development cannot be charged 
fees to make up for existing deficien- 
cies. Each new development can only 
be charged for accommodating level 
of service deficiencies that are the 
result of that particular develop- 
ment.!° 
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The “Dual Rational Nexus” Test 

Since Dunedin, a two-pronged test 
had developed under Florida law that 
all local governments must satisfy to 
lawfully impose an impact fee or de- 
velopment exaction. More specifically, 
local governments must demonstrate 
1) a rational nexus between proposed 
development and the need for addi- 
tional capital facilities for which the 
fee or exaction is imposed; and 2) a 
rational nexus between the improve- 
ment/expenditure of funds collected or 
exaction and the benefits accruing to 
the subject property.'' This is known 
as the “dual rational nexus” test." 

While Dunedin marked the critical 
differences between impact fees and 
taxes, the foundation for the rational 
basis test was established that same 
year in Wald Corporation v. Metropoli- 
tan Dade County, 338 So. 2d 863 (Fla. 
3d DCA 1976). In Wald, the plaintiff 
challenged a condition that required 
the dedication of a drainage canal and 
drainage easement for subdivision 
approval. The plaintiff claimed that 
the requirement violated the Florida 
Constitution and the Due Process 
and Equal Protection clauses of the 
US. Constitution.’ The Third District 
Court of Appeal upheld the condition 
upon determining that the condition 
was rationally related to the fact that 
the subject property required drainage 
and that adjacent properties would 
have been adversely impacted absent 
the drainage improvements." 

Like the U.S. Supreme Court 
eventually did in Dolan v. City of 
Tigard, 512 US. 374 (1994), the Third 
District reached its decision by strik- 
ing a balance between two divergent 
standards for reviewing land use 
exactions. The court refused to review 
the constitutionality of the exaction 
under a “merely reasonable” stan- 
dard, a highly deferential standard 
that would have provided local gov- 
ernments with too much unfettered 
discretion. The court also refused to 
require the exaction to be “specifically 
and uniquely attributable” to the pro- 
posed development because the court 
believed that such scrutiny would 
prevent local governments from ever 
considering how a proposed subdivi- 
sion plan affects surrounding resi- 
dents." Instead, relying on the same 
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Minnesota Supreme Court case that 
the U.S. Supreme Court would later 
cite in Nollan v. California Coastal 
Commission, 483 U.S. 825 (1987), the 
Florida court adopted a compromised 
approach, the “rational nexus” test.'® 
Subsequently, in 1983, the Fourth 
District Court of Appeal rendered its 
decision in Hollywood, Inc. v. Broward 
County, 431 So. 2d 606 (Fla. 4th DCA 
1983), and fully articulated the “dual 
rational nexus” test. The Fourth Dis- 
trict stated: 
...the local government must demonstrate 
a reasonable connection, or rational nexus, 
between the need for additional capital 
facilities and the growth in population 
generated by the subdivision [and] .. . 
the government must show a reasonable 
connection, or rational nexus, between the 


expenditures of the funds collected and the 
benefits accruing to the subdivision." 


The Florida Supreme Court ulti- 
mately adopted the “dual rational 
nexus” test in the 1991 decision of St. 
Johns County v. Northeast Florida 
Builders Association, Inc., 583 So. 2d 
635, 638 (Fla. 1991). 


Application of the 
Dual Rational Nexus Test 

Similar to the “essential nexus” 
requirement under Nollan/ Dolan, 
the first prong of the dual rational 
nexus test requires an assessment 
of the local government’s “rational 
basis” to require the improvements. 
In that regard, the local government 
must be able to reasonably show that 
the new development will create more 
than a possible or incidental need for 
increased capacity of any public facili- 
ties that serve the new development. 
Further, like the rough proportional- 
ity requirement, a developer must 
only pay fees or dedicate property 
that represent its pro rata share of 
the burden imposed on public facili- 
ties by the new development. In Hol- 
lywood, Inc., the county satisfied this 
“needs” requirement by presenting 
evidence that it had to acquire and 
develop additional land to maintain 
a previously adopted level of service 
for parks as new residents moved into 
new residential developments. 

In contrast, the Fifth District Court 
of Appeal applied the dual rational 
nexus test in case of Hernando County 
v. Budget Inns of Florida, Inc. , 555 So. 


2d 1319 (Fla. 5th DCA 1990), to strike 
development exaction. The county 
imposed a condition of approval on 
a proposed hotel development that 
required the developer to design a 
frontage road servicing the hotel and 
then to construct the road at some 
time in the future when the county 
decided it was necessary. Notably, the 
county conceded to the fact that “no 
present need for the road exist[ed].” 
As a result, the court found that the 
condition failed to satisfy the dual 
rational nexus test because: 

for the nexus test to apply, thus making 
a compulsory dedication constitutionally 
valid, the nexus must be rational. This 


means it must be substantial, demonstra- 
bly clear and present. It must definitely 


_appear that the proposed action by the 


developer will either forthwith or in the 
demonstrably immediate future so bur- 
den the abutting road, through increased 
traffic or otherwise, as to require its ac- 
celerated improvement. Such dedication 
must be for specifically and contemplated 
immediate improvements — not for the 
purpose of “banking” the land for use in a 
projected but unscheduled possible future 

The second prong of the dual ratio- 
nal nexus test demands an assessment 
of whether the new development will 
“benefit” from the local government’s 
use of the collected fees. The local gov- 
ernment must demonstrate that the 
new development will actually receive 
more than an incidental benefit from 
the expenditure of the impact fees or 
dedication of property.” 

In sum, cases such as Hollywood, 
Inc., St. Johns County, and Dunedin 
illustrate the basic contours of the 
“dual rational nexus” test as follows: 

¢ The local government must be 
able to justify the fees or exactions 
by showing that the new development 
will create more than a possible or 
incidental need for increased capacity 
of any public facilities that serve the 
new development. 

e The local government must dem- 
onstrate that the new development 
will actually receive more than an 
incidental benefit from the expendi- 
ture of the impact fees or dedication 
of property. 

e The developer cannot be required 
to pay impact fees or dedicate prop- 
erty that exceed a pro rata share of 
the burden imposed on those public 
facilities. 
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e In the case of impact fees, the fees 
must be earmarked to fund expansion 
of capital facilities that serve the area 
in which the new development is lo- 
cated. 

e The impact fees must be used to 
provide only the additional capacity 
required by the new development and 
not any existing deficiencies. 

¢ The impact fees must not be used 
to benefit other residents by financing 
capital growth that is bound to occur 
with or without the proposed develop- 
ment. 

¢ The impact fees must be spent 
within a defined, reasonably short 
amount of time or returned to the 
payer of the fee. 

¢ The local government’s showing of 
a rational nexus between the proposed 
development and the community’s 
need for increased capacity of public 
services, or between the expenditure 
of the impact fees and the benefit ac- 
crued to the new development, may 
be refuted by the developer with 
additional evidence or an alternate 
study.”! 


An Affordable Housing Tax May 
be Unlawful 

As noted by the Florida Supreme 
Court, satisfaction of the dual rational 
nexus requirements is important be- 
cause of the relationship between tax- 
es and fees. ?” A local government that 
wishes to impose affordable housing 
fees or mandatory exactions on a new 
development without first establish- 
ing the dual nexus requirements must 
rely upon an explicit and unequivocal 
grant of such taxing authority from 
the legislature or Florida Constitu- 
tion.” To that end, a local government 
will not be able to avail itself of FS. 
§166.04151 or §125.01055 because 
those statutes merely state that local 
governments may enact inclusionary 
zoning ordinances, but they do not 
proscribe how those ordinances can 
operate, i.e., whether they can be 
mandatory or voluntary. As such, the 
legislature has not removed all doubt 
as to whether local governments can 
impose an affordable housing tax on 
new development.”* The most logical 
conclusion that can be drawn from 
FS. §§166.04151 and 125.01055 is 
that while local governments have 
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no authority to levy affordable hous- 
ing taxes, they may adopt an afford- 
able housing law, rule, ordinance, or 
other measure provided that any such 
measure satisfies the “dual rational 
nexus” test. 

However, the authors submit that a 
mandatory affordable housing impact 
fee or exaction program would have a 
difficult time surviving the scrutiny 
employed by the “dual rational nexus” 
test. The imposition of such a pro- 
gram would necessarily raise several 
problematic questions. For instance, 
how could an affordable impact fee be 
tailored to benefit solely the developer 
or the new residents of the project? 
Moreover, given that the affordable 
housing problem already exists, is it 
legal (let alone equitable) to require 
the developer, and ultimately the 
prospective purchaser of other-market 
rate housing in the development to 
pay to address an existing problem? 
Pondering such questions only leads 
to other, perhaps more difficult ques- 
tions. The task of adopting a level of 
service for affordable housing is not 
as easy as measuring the amount of 
potable water required to service new 
development. The capacity to provide 
traditional municipal services is 
almost always controllable by either 
the local government or a utility. By 
contrast, the availability of housing 
depends in large measure on individu- 
al property owners and the price they 
are willing to sell their properties, an 
item generally outside of direct gov- 
ernment control. Therefore, how does 
a local government measure its need 
for affordable housing? 

Significantly, the Florida Supreme 
Court has held that a countywide need 
for infrastructure improvements can- 
not serve as the basis for an impact 
fee or exaction. In Volusia County, the 
Florida Supreme Court explained that 
a countywide standard would amount 
to an unlawful tax because: 
there is no requirement that taxes pro- 
vide any specific benefit to the property; 
instead they may be levied throughout 
the particular taxing unit for the general 
benefit of residents and property. Fees, by 
contrast, must confer a special benefit on 
feepayers in a manner not shared by those 
not paying the fee.” 

Thus, in Volusia County, the court 
held that an otherwise valid school 


impact fee could not be applied to 
dwelling units that were governed 
by a deed restriction that explicitly 
prohibited school age children from 
residing in them. It simply did not 
matter that the county needed new 
schools if the new development at 
issue was neither responsible for con- 
tributing to that need nor would not 
have benefited from the expenditure 
of funds to address that need.” 

Moreover, even if a local govern- 
ment is convinced that sound public 
policy calls for the implementation 
of an affordable housing impact fee, 
it may not sidestep the “dual ratio- 
nal nexus” requirements. In Collier 
County v. State, 733 So. 2d 1012 (Fla. 
1999), Collier County had imposed 
an “interim governmental services 
fee” because it believed that the then- 
current ad valorem scheme unfairly 
created a windfall for property owners 
of recently improved property. Accord- 
ing to the county, owners of improved 
property did not always pay their 
fair share of county services because 
of the lag time between the improve- 
ment and updated property apprais- 
als.2” The fee was meant to correct 
the inequities in the system, but the 
court determined it constituted a tax 
because it did not meet the dual nexus 
requirements.” The Florida Supreme 
Court instructed that “[i]f there is a 
windfall created by the current statu- 
tory scheme, ..., the [clounty’s redress 
lies with the [llegislature.””° 


Conclusion 

For the reasons set forth above, 
mandatory inclusionary zoning pro- 
grams will face considerable judicial 
scrutiny and raise a panoply of ques- 
tions that most local governments are 
not prepared to answer. The authors 
submit that mandatory programs have 
been proposed and in some instances 
adopted because they are both po- 
litically expedient and provide an easy 
answer. The affordable housing crises 
didn’t appear overnight, and will not be 
solved overnight. The authors submit 
that local governments should consider 
making such programs voluntary. To 
ensure voluntary programs achieve the 
same result as mandatory programs, 
local governments must strive to 
eliminate doubt as to the availability 
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of their incentives through clearly 
drafted land development regulations 
duly adopted after consultation with 
the development community and the 
public. As one of the early fathers of 
land-use law, Richard Babcock, noted 
years ago, “[wlhat is required from 
all participants, laymen, planners, 
lawyers, and judges is an effort to 
turn zoning from the petty parochial 
device it now is to a viable tool of 
land-use policy.” Through coordinated 
efforts, the authors submit that vol- 
untary programs premised on respect 
between the public, development com- 
munity, and local governments has the 
potential to yield far better results 
than legally questionable mandatory 


_ programs. 
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TAX LAw 


by William R. Swindle 


The IRS’s Derivative Treatment of 
Variable Prepaid Forward Sales 


ealthy clients frequent- 

ly own an appreciated 

publicly traded stock 

that comprises a sub- 
stantial portion of their investment 
portfolio. This situation often arises 
through an initial public offering, a 
corporate acquisition, an inheritance, 
or through executive compensation. 
Retention of a concentrated single 
stock position entails a significant 
amount of investment risk. Although 
a client can sell part or all of that 
stock and reinvest in a diversified 
portfolio, many clients will not want 
to pay the resulting capital gains 
tax. There are, however, a number of 
techniques that address the inherent 
risks with a concentrated stock posi- 
tion including puts, equity collars, 
exchange funds, loans, and charitable 
remainder trusts. In addition, a vari- 
able prepaid forward sale (VPFS) is 
a popular technique to monetize and 
diversify a concentrated position in a 
publicly traded stock. 


Variable Prepaid Forward Sales 
There is no single uniform struc- 
ture for a VPFS, but the investor with 
the concentrated stock position en- 
ters into an agreement with a buyer 
(often referred to as a “counterparty”) 
that is typically an investment bank 
or derivatives dealer. The investor 
agrees to deliver a variable number 
of shares of the publicly traded stock 
to the counterparty at the settlement 
or exchange date, which is generally 
three to five years after executing 
the VPFS documents. These docu- 
ments consist of a stock purchase 
agreement, stock pledge agreement, 
and frequently a share lending - 


agreement. When the documents 
are executed, the investor receives a 
nonrefundable cash payment equal 
to approximately 75 to 85 percent 
of the current fair market value of 
the stock. The investor is entitled 
to retain this cash payment in all 
events. 

The investor also retains a share of 
the upside position if the stock price 
subsequently increases. This is re- 
flected by a formula that adjusts the 
number of shares that the investor 
must deliver on the settlement date. 
For example, if the stock price sub- 
sequently increases, the investor will 
be required to deliver fewer shares 
than if the stock price decreases in 
value, and vice versa. Pursuant to a 
stock pledge agreement, the inves- 
tor transfers into a pledge account 
the maximum number of shares 
that could be required to close out 
the VPFS on the settlement date. 
The investor often retains the right 
to close out the transaction on the 
settlement date with cash or other 
shares of the same issuer in lieu of 
the pledged shares. 

There are a number of significant 
nontax benefits associated with a 
VPFS. First, the investor receives 
downside protection through the 
up-front cash payment. This nonre- 
fundable payment allows the investor 
to monetize the concentrated stock 
position and then utilize that cash 
to diversify the investor’s investment 
portfolio. Additionally, the investor 
retains a share of the upside position 
if the stock subsequently appreciates 
in value. Accordingly, the investor 
receives downside protection, retains 
a share of the upside position in the 
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stock, and diversifies his or her in- 
vestment portfolio. 
Additionally, if properly structured, 


. the appreciation in the concentrated 


stock position is not subject to federal 
income tax until the transaction is 
closed out years later on the settle- 
ment date. This allows immediate 
reinvestment of the entire cash pay- 
ment without reduction for federal 
income taxes. The problem is that a 
VPFS can take many forms, and it 
is frequently unclear whether a par- 
ticular structure qualifies for income 
tax deferral. There is very little statu- 
tory or case law directly addressing 
the income tax consequences of a 
VPFS, and all of the recent guidance 
comes from the Internal Revenue 
Service (IRS) in the form of rulings 
and other pronouncements, including 
a comprehensive coordinated issue 
paper released in 2008. 


Revenue Ruling 2003-7 

Based on the uncertainty surround- 
ing the income tax consequences at- 
tendant to a VPFS, tax practitioners 
were relieved when the IRS issued 
Revenue Ruling 2003-7.' There, the 
taxpayer entered into a VPFS. The 
taxpayer received a cash payment 
and in exchange agreed to deliver 
to the counterparty a variable num- 
ber of shares of the publicly traded 
stock, calcuiated by a predetermined 
formula. The higher the price of the 
stock on the settlement date, the 
fewer number of shares the taxpayer 
would be required to deliver, and 
vice versa. The minimum number 
of shares required to close out the 
transaction was 80 and the maximum 
was 100. 


: 
Re 


The taxpayer pledged 100 shares 
of stock to secure the counterparty’s 
position. This constitutes the maxi- 
mum number of shares deliverable 
under the sale agreement, which 
is customary in a VPFS. These 
shares were pledged by transfer to 
a third-party trustee. The taxpayer 
retained the right to vote and re- 
ceive dividends with respect to the 
pledged shares. The taxpayer also 
retained the unrestricted legal right 
to deliver either the pledged shares, 
cash, or other shares of the same 
issuer to close out the VPFS on the 
settlement date. The taxpayer was 
not legally or economically compelled 
to deliver the pledged shares to dis- 
charge its obligations pursuant to the 
VPFS. Clearly, however, the taxpayer 
planned to deliver the pledged shares 
to the counterparty to close out the 
VPFS on the settlement date. 

The IRS determined that the tax- 
payer did not sell the pledged shares 
pursuant to §1001 of the Internal 
Revenue Code of 1986, as amended 
when entering into the VPFS and 
receiving the cash payment.” This 
ruling was based on a number of 
factors. First, the IRS noted that 
there was no restriction on the cash 
payment received by the taxpayer, 
although this is the case with virtu- 
ally every VPFS. The taxpayer also 
retained the right to vote and receive 
dividends with respect to the pledged 
shares. Additionally, the taxpayer 
transferred the pledged shares to 
an unrelated trustee as escrow 
agent, and the counterparty did not 
have access to the pledged shares. 
Another critical factor is that the 
taxpayer was not required to close 
out the transaction with the pledged 
shares, but retained the unrestricted 
right (legally and economically) to 
reacquire the pledged shares on the 
settlement date by delivering cash or 
other shares of the same issuer.* 

The IRS also determined that I.R.C. 
§1259 did not trigger a constructive 
sale.t This was based on the “sig- 
nificant variation” in the number of 
shares potentially deliverable on the 
settlement date. The IRS concluded 
that a minimum of 80 shares and a 
maximum of 100 shares required to 
close out the VPFS on the settlement 


date constituted a “significant varia- 
tion.” Accordingly, the VPFS did not 
constitute a forward contract under 
I.R.C. §1259(d)(1) and, therefore, 
did not trigger a constructive sale 
pursuant to I.R.C. §1259(c)(1)(C). 
Surprisingly, the IRS did not factor 
the volatility of the underlying secu- 
rities into its analysis, a seemingly 
relevant factor. 

The VPFS described in Revenue 
Ruling 2003-7 did not trigger an 
actual or constructive sale and, there- 


fore, was not taxable at the outset of 


the VPFS. As a result, the income tax 
consequences were deferred for years 
until the settlement date. Clearly, 
transactions that comport with the 
specific parameters of the VPFS 
described in this ruling will qualify 
for income tax deferral. The problem, 
however, is that many of the current 
VPFS transactions do not conform to 
Revenue Ruling 2003-7, frequently 
because counterparties are unwill- 
ing to enter into a VPFS on those 
terms. 

In Revenue Ruling 2003-7, the IRS 
indicated that its conclusion might be 
different if the taxpayer is legally or 
economically compelled to deliver the 
pledged shares rather than exercis- 
ing a right to close out the transac- 
tion in cash or other shares of the 
same issuer.’ The IRS also stated that 
a VPFS might be subject to tax at the 
outset if restrictions are placed on the 
taxpayer’s right to own the pledged 
stock.® These statements served as a 
precursor of future pronouncements, 
finally materializing in the issuance 
of TAM 200604033. 


Technical Advice Memorandum 
200604033 

In Technical Advice Memorandum 
(TAM) 200604033, the IRS ruled 
that a VPFS was taxable pursuant 
to I.R.C. §1001 and common law 
principals when the parties entered 
into the transaction, not at the future 
settlement date.’ There, the taxpayer 
entered into a VPFS that incorpo- 
rated a share lending arrangement 
allowing the counterparty to borrow 
the stock pledged as collateral. The 
transaction in TAM 200604033 is ex- 
tremely complicated and, accordingly, 
its terms have been greatly simplified 
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for illustrative purposes. 

In TAM 200604033, the taxpayer 
entered into a pledge agreement 
and deposited with the trustee the 
maximum number of shares that 
could be required to close out the 
VPFS. The pledge agreement granted 
the taxpayer 1) the right to vote the 
pledged shares; and 2) the right to 
dividends paid with respect to the 
pledged shares. The taxpayer also 
retained the right to cash settle the 
transaction in lieu of closing out 
the VPFS with the pledged shares. 
The trustee, as directed by the stock 
pledge agreement, entered into a 
share lending agreement with the 
counterparty. Pursuant to this agree- 
ment, the counterparty acquired the 
right to borrow the pledged shares. 
As is customary with share lending 
arrangements, the counterparty was 
obligated to replace the borrowed 
shares with identical shares of the 
same issuer prior to the settlement 
date. The counterparty generally 
desires access to the collateral so 
that it can enter into delta hedging 
transactions to minimize its risk or 
“long” exposure in the transaction. 
The share lending agreement grant- 
ed the counterparty all incidents of 
ownership in the pledged shares. 

The counterparty subsequently 
borrowed and disposed of the pledged 
shares in a hedging transaction. Even 
though the taxpayer possessed the 
right to cash settle the VPFS, since 
the counterparty disposed of the 
pledged stock, the taxpayer could not 
reacquire the pledged shares. The 
taxpayer’s ability to reacquire the 


pledged shares was a significant fac- 
tor supporting the IRS’s conclusion 
that the VPFS analyzed in Revenue 
Ruling 2003-7 qualified for tax defer- 
ral. In TAM 200604033, the IRS also 
concluded that an acceleration provi- 
sion in the stock purchase agreement 
effectively allowed the counterparty, 
and not the taxpayer, to determine 
which shares are ultimately deliv- 
ered to close out the VPFS.* 
Notwithstanding the taxpayer’s 
retention of the right to vote and 
receive dividends with respect to 
the pledged shares, those rights 
terminated when the counterparty 
borrowed and disposed of the pledged 
shares. The IRS determined that al- 
though the taxpayer retained those 
rights through the pledge agreement, 
the dividend and voting rights were 
effectively transferred to the coun- 
terparty through the share lending 
agreement, which was an integral 
part of the overall transaction. The 
taxpayer’s right to receive dividend 
equivalency payments did not alter 
the IRS’s conclusion in that regard.’ 
In TAM 200604033, the IRS also 
analyzed the impact of I.R.C. §1058 
on a VPFS. I.R.C. §1058(b) provides 
that a securities lending arrange- 
ment qualifies for nonrecognition 
treatment if the lender retains a 
significant risk of loss and opportu- 
nity for gain along with the ability to 
regain possession of the securities at 
any time. The IRS ruled that I.R.C. 
§1058(b) did not apply because the 
taxpayer transferred substantial 
indicia of ownership in the pledged 
shares, including the risk of loss and 


a significant portion of the opportuni- 
ty for gain. The IRS also determined 
that it was highly unlikely that the 
taxpayer could regain possession of 
the pledged shares. Accordingly, the 
IRS concluded that I.R.C. §1058 did 
not apply to defer taxation of the 
VPFS until the settlement date.'” 
Finally, the IRS concluded that 
the open transaction doctrine did 
not apply to the VPFS.'' The open 
transaction doctrine defers the tax 
consequences of a transaction only 
when it is impossible to determine 
the value of either asset in the ex- 
change. The shares pledged to secure 
the counterparty’s position constitute 
publicly traded stock with a readily 
ascertainable fair market value. Ac- 


‘cordingly, the IRS ruled that taxable 


gain could be reasonably ascertained 
at the outset of the VPFS. 


Generic Legal Advice 
Memorandum AM-2007-004 

To address any remaining doubt 
about the IRS’s view on VPFS trans- 
actions that incorporate share lend- 
ing arrangements, the Office of Chief 
Counsel issued Generic Legal Advice 
Memorandum AM-2007-004 on Feb- 
ruary 2, 2007. A generic legal advice 
memorandum is used to resolve audit 
issues that impact multiple taxpay- 
ers in an industry. These memoranda 
provide internal legal advice to IRS 
personnel, but do not constitute 
law. 

The memorandum is very in- 
teresting because it addresses the 
same VPFS analyzed in Revenue 
Ruling 2003-7, with one critical 
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distinction. The distinction is that 
the VPFS included a share lending 
agreement, which was not present 
in Revenue Ruling 2003-7. Pursuant 
to that agreement, the counterparty 
acquired the right to borrow the 
pledged shares from the third-party 
trustee. When borrowed, the pledged 
shares were unrestricted with divi- 
dend and voting rights attached, 
notwithstanding that the pledge 
agreement granted all dividend and 
voting rights to the taxpayer. The 
memorandum then assumes that the 
counterparty borrowed the collateral 
from the trustee and immediately 
sold those shares to a third party. 
Consistent with TAM 200604033, 
the memorandum concluded that the 
VPFS was taxable pursuant to I.R.C. 
§1001 as a common law sale at the 
outset of the transaction and not at 
the settlement date when finalized.'” 
Interestingly, the IRS determined 
that all 100 of the pledged shares 
were sold even though the counter- 
party might eventually receive as few 
as 80 shares when the transaction 
ultimately settles. The memoran- 
dum also distinguished Revenue 
Ruling 2003-7, which determined 
that a VPFS was not subject to tax 
until the settlement date. The stock 
purchase and stock pledge agree- 
ments analyzed in the memorandum 
and in Revenue Ruling 2003-7 were 
identical in all relevant respects. 
The existence of the share lending 
agreement, the sole factual distinc- 
tion between the memorandum and 
Revenue Ruling 2003-7, completely 
altered the IRS’s analysis of these 
respective VPFS transactions. 
Although the stock purchase and 
stock pledge agreements technically 
constitute one transaction and the 
share lending arrangement consti- 
tutes another, the IRS integrated 
these transactions in its analysis. 
The IRS noted that the stock pur- 
chase agreement and the share 
lending agreement involved the same 
parties and shares of stock, and those 
agreements were directly connected 
by the stock pledge agreement. The 
stock pledge agreement instructed 
the trustee to enter into the share 
lending agreement with the coun- 
terparty. Accordingly, the IRS de- 


termined that all of the agreements 
must be considered together as part 
of a single transaction to determine 
the objective economic realities of the 
VPFS."* 

A significant factor distinguish- 
ing these transactions is that the 
taxpayer in Revenue Ruling 2003-7 
retained the right to vote and re- 
ceive dividends with respect to the 
pledged shares. Another critical fac- 
tor is that the taxpayer in Revenue 


Ruling 2003-7 retained the right 
to settle the transaction in cash or 
other shares of the same issuer and, 
thereby, reacquire the specific shares 
transferred to the trustee pursuant 
to the pledge agreement. Although 
the taxpayer in the memorandum 
retained those same rights through 
the stock purchase and pledge agree- 
ments, the share lending agreement 
effectively vitiated those rights. 
The share lending agreement al- 
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lowed the counterparty to borrow 
and then sell or otherwise dispose of 
the pledged shares as the counter- 
party desired. The borrowed shares 
were completely unrestricted, with 
dividend and voting rights attached. 
According to the IRS, the counter- 
party’s sale of the pledged shares 
effectively terminated the taxpayer’s 
rights to vote and receive dividends 
with respect to the pledged shares. 
Additionally, if the counterparty bor- 
rowed and sold the pledged shares, 
it would be virtually impossible for 
the taxpayer to reacquire the specific 
shares pledged as collateral. 

Interestingly, the IRS’s conclusion 
that the VPFS is taxable at the out- 
set is predicated solely on the rights 
conferred upon the counterparty by 
the share lending agreement. In the 
IRS’s view, it is completely irrelevant 
from a tax perspective whether the 
counterparty ultimately borrows and 
disposes of the pledged shares. The 
mere existence of the counterparty’s 
right to borrow and dispose of the 
collateral in an unrestricted manner 
triggers a taxable event." 

The IRS determined that, when 
considered together, the underlying 
VPFS documents shift nearly all of 
the benefits and burdens of owning 
the pledged shares to the counter- 
party at the outset of the transac- 
tion.’° This included shifting to the 
counterparty most of the gain from 
appreciation in the pledged shares 
(although the taxpayer retained a 
portion of the upside appreciation) 
and all of the risk of loss. Interest- 
ingly, that was also the case in Rev- 
enue Ruling 2003-7, and there the 
IRS ruled that VPFS was not taxable 
until the settlement date. 

The memorandum’s adverse con- 
clusion is primarily based on the 
counterparty’s right to the unfettered 
use of the piedged shares, which ef- 
fectively terminates the taxpayer's 
right to vote and receive dividends 
and precludes the taxpayer from re- 
acquiring the specific shares pledged 
by electing to settle the VPFS in cash 
or other shares of the same issuer. 
In the IRS’s analysis, these factors 
shifted the benefits and burdens 
of ownership of the pledged shares 
from the taxpayer to the counter- 


party, thereby triggering a taxable 
sale at the outset of the transaction. 
Additionally, consistent with TAM 
200604033, the memorandum con- 
cluded that neither I.R.C. §1058 nor 
the open transaction doctrine applied 
to defer the tax consequences of the 
VPFS.'® 


Coordinated Issue Paper 

In the event that tax practitioners 
still weren’t clear on the IRS’s posi- 
tion regarding a VPFS that includes a 
share lending arrangement, the IRS 
reiterated effectively the same analy- 
sis and conclusion in Coordinated 
Issue Paper LMSB-04-1207-077, 
released February 6, 2008, as it did 
in TAM 200604033 and the memo- 
randum. As a result, the issue paper 
is derivative of both TAM 200604033 
and the memorandum. A coordinated 
issue paper provides administrative 
guidance to the IRS’s field examin- 
ers to ensure uniform application of 
the tax law. Although a coordinated 
issue paper does not represent an of- 
ficial legal position of the IRS, these 
releases illustrate the IRS’s thoughts 
on a particular issue. 

The issue paper represents the 
IRS’s most recent and comprehensive 
analysis of a VPFS that incorporates 
a share lending arrangement. There, 
the taxpayer deposited shares into a 
pledge account for the benefit of the 
counterparty. The purchase agree- 
ment allowed the counterparty to 
sell, pledge, rehypothecate, invest, 
use, commingle, otherwise use or dis- 
pose of the pledged shares as well as 
the right to vote the pledged shares. 

The IRS makes it clear that the 
particular form of the transac- 
tion does not govern. The issue is 
whether the counterparty obtains 
possession and unfettered use of the 
pledged shares. Accordingly, the IRS 
determined, consistent with TAM 
200604033 and the memorandum, 
that the transaction was taxable as 
a current sale of all of the pledged 
shares under I.R.C. §1001 when the 
taxpayer entered into the VPFS." A 
critical factor in determining wheth- 
er a sale has occurred is whether the 
benefits and burdens of ownership 
have passed between the parties. 
This is a question of fact that must 
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be ascertained by the parties’ inten- 
tions as evidenced by the written 
agreements. 

The IRS applied a number of 
factors to determine whether the 
benefits and burdens of property 
ownership pass between parties in 
a transaction: 1) whether legal title 
passes; 2) whether an equity interest 
was acquired; 3) whether the right 
of possession vests in the purchaser; 
4) which party bears the risk of loss 
regarding the property; and 5) which 
party receives the profits from the 
property.'* Specifically, when deal- 
ing with stock, the IRS also applied 
the following factors to determine 
whether a sale has occurred: 1) which 
party has the right to vote the shares; 


_ 2) which party has the right to re- 


ceive dividends; and 3) which party 
has the right to sell the shares.'® 

After analyzing these factors, the 
IRS concluded that the benefits and 
burdens of ownership with respect to 
the pledged shares shifted from the 
taxpayer to the counterparty when 
the parties entered into the VPFS. 
Accordingly, the IRS’s consistently 
articulated position is that a VPFS 
that grants the counterparty pos- 
session and unfettered use of the 
pledged shares is taxable at the 
outset when the counterparty ac- 
quires the legal right to borrow and 
dispose of the collateral.”? Whether 
the counterparty eventually borrows 
and disposes of the pledged shares is 
irrelevant to the tax consequences of 
the VPFS. 

The IRS then distinguishes the 
conclusion reached in the issue pa- 
per from Revenue Ruling 2003-7. 
The critical distinctions are that, 
unlike the issue paper, the taxpayer 
in Revenue Ruling 2003-7 retained 
the rights to vote and receive divi- 
dends regarding the pledged shares 
and retained the right to reacquire 
the specific pledged shares from the 
third-party trustee (which held legal 
title and possession of the collateral) 
by electing to settle the transaction 
in cash or other shares of the same 
issuer. In all of its pronouncements, 
the IRS attaches great significance to 
the taxpayer’s ability to reacquire the 
specific shares pledged as collateral. 
This is interesting since share lend- 


* 

. 


ing arrangements typically require 
the counterparty to replace the bor- 
rowed shares with identical shares 
of the same issuer prior to the settle- 
ment date. Nevertheless, the IRS 
draws a sharp distinction between 
the taxpayer’s ability to reacquire the 
specific shares pledged as opposed to 
different but identical shares of the 
same issuer. 

The issue paper once again con- 
cludes that neither I.R.C. §1058 nor 
the open transaction doctrine applies 
to defer the tax consequences of the 
VPFS.”! The analysis with respect to 
those issues is consistent with TAM 
200604033 and the memorandum. 
Finally, the IRS substantially ups the 
ante by advising practitioners that a 
wide array of civil penalties might ap- 
ply to taxpayers who adopt a return 
position contrary to the issue paper.” 


Conclusion 

Taxpayers can structure a VPFS that 
achieves the desired tax consequences 
by following Revenue Ruling 2003-7. 
Although this seems like a straight- 
forward alternative, many current 
VPFS transactions do not comply with 
Revenue Ruling 2003-7 because coun- 
terparties frequently require the right 
to borrow and sell the pledged shares 
to hedge their transaction risk. While 
shares other than the pledged shares 
can be used to hedge this risk, there 
is an additional cost associated with 
this alternative. The counterparty’s 
sale of the collateral would eliminate 
the taxpayer’s right to vote and receive 
dividends on the pledged shares and 
preclude the taxpayer from reacquir- 
ing the specific shares pledged by elect- 
ing to settle the transaction in cash or 
other shares of the same issuer. 

As a result, the IRS currently treats 
transactions that provide the counter- 
party with possession and unfettered 
use of the pledged shares as a cur- 
rent sale under I.R.C. §1001, thereby 
eliminating a significant tax benefit 
of a VPFS. Although TAM 200604033, 
the memorandum, and the issue paper 
are not law, and accordingly, do not 
constitute binding authority, taxpayers 
adopting a contrary return position 
should be prepared to challenge the 
IRS, not only regarding the taxation 
of a VPFS, but also with respect to the 


numerous penalties outlined in the 
issue paper. Accordingly, until there 
is binding authority to the contrary 
through a court decision or congressio- 
nal intervention, practitioners would 
be wise to exercise extreme caution 
when structuring and advising clients 
with respect to a VPFS.Q 


' Rev. Rul. 2003-7, 2003-1 C.B. 363. Prior 
to the issuance of Revenue Ruling 2003-7, 
the IRS released a number of field service 
advisories concluding that a transaction 
similar to a VPFS was not taxable until 
the settlement date. See FSAs 200131015, 
200130010, and 199940007. But see FSA 
200111011 for a contrary result. 

* Rev. Rul. 2003-7, 2003-1 C.B. at 365. 

3 See TAM 200341005 for a VPFS that 
complied with Revenue Ruling 2003-7 when 
the taxpayer could elect to settle the trans- 
action in cash but not with other shares of 
the same issuer. 

* Rev. Rul. 2003-7, 2003-1 C.B. at 365. 

5 Td. at 364. a‘ 

6 Td. at 364-365. 

? See'also Hope v. Commissioner, 55 T.C. 
1020 (1971), aff'd, 471 F.2d 738 (3d Cir. 
1973), cert. denied, 414 U.S. 824 (1973). 
Although Hope did not analyze a VPFS, it 
addressed similar tax principals. 

8 TAM 200604033 at 13. 

® Td. at 12. 

'0 Td. at 13-14. 


" Td. at 14. 

" Generic Legal Advice Memorandum 
AM-2007-004 at 4 (February 2, 2007). 

'S Td. at 5-6 

4 Td. at 4. 

1S 

'6 Td. at 7-8. 

'’ Coordinated Issue Paper LMSB-04- 
1207-077 at 2 (February 6, 2008). 

'8 Td. at 3, citing Grodt & McKay Realty, 
Inc. v. Commissioner, 77 T.C. 1221, 1237- 
1238 (1981). 

'9 Td. at 5, citing Hall v. Commissioner, 15 
T.C. 195, 200 (1950), aff'd, 194 F.2d 538 
(9th Cir. 1952). 

20 Td. at 6. 

2 Td. 
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Florida. He frequently publishes and lec- 
tures on tax and estate planning matters. 

The opinions expressed herein are 
solely those of the author and do not nec- 
essarily reflect those of Wachovia Bank, 
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BusiNess LAW 


by Robert M. Jarvis 


Lawyer Liability for Bad Business Advice 


awyers give business advice 
to clients all the time, in part 
because clients ask for it 
and in part because lawyers 
fancy themselves astute entrepre- 
neurs.' But is the lawyer liable when 
the advice turns out to be bad and the 
client loses everything? Surprisingly, 
research turns up no ready answer. 


Model Rules 

The 1983 Model Rules of Profes- 
sional Conduct, as amended, do not 
say whether lawyers can be held li- 
able for giving bad business advice 
to clients.” The closest they come to 
the issue is Rule 2.1, which combines 
Canons 8 (Advising Upon the Mer- 
its of a Client’s Cause) and 32 (The 
Lawyer's Duty in its Last Analysis) of 
the 1908 Canons of Professional Eth- 
ics with Canon 5 (A Lawyer Should 
Exercise Independent Professional 
Judgment on Behalf of a Client) of 
the 1969 Model Code of Professional 
Responsibility. 

After authorizing lawyers to act as 
independent advisors, Rule 2.1 en- 
courages them to give candid advice 
that takes into account any “moral, 
economic, social [or] political factors 
that may be relevant to the client’s 
situation.” The accompanying com- 
ment consists of five paragraphs, only 
one of which is germane. Paragraph 
four notes that when it comes to busi- 
ness matters, clients may need to be 
directed to other professionals, such as 
accountants and financial specialists. 
Whether such a referral is necessary 
is left up to the lawyer, who is expected 
to make such a recommendation if a 
competent lawyer would do so. The 


paragraph concludes by recognizing _ 
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that such other professionals may give 
conflicting advice, in which event it 
may fall to the lawyer to suggest the 
ultimate course of action.* 


Restatement 

Section 94(3) of the Restatement 
(Third) of the Law Governing Lawyers 
adopts Rule 2.1 because it says that 
lawyers, when counseling clients, 
“may address nonlegal aspects of a 
proposed course of conduct, includ- 
ing moral, reputational, economic, 
social, political, and business aspects.” 
Notice that this formulation actually 
is broader than Rule 2.1, for it adds 
reputation and business as factors 
the lawyer may take into account in 
formulating his or her advice. Unfor- 
tunately, the comment (h) to §94(3) 
focuses entirely on the first factor (mo- 
rality), and, therefore, does not shed 
any additional light on the subject.‘ 


Case Law 

In Matter of DiMisa, 639 N.Y.S.2d 
835 (App. Div. 1996), a real estate law- 
yer was charged with looting his trust 
account. In what turned out to be a 
futile attempt to avoid disbarment, he 
raised four arguments, including “that 
bad business advice is not grounds for 
discipline.” The court’s opinion does 
not provide any further details and, as 
the evidence of theft was overwhelm- 
ing, all of the defendant’s objections 
were summarily dismissed. 

Other than DiMisa, no case is 
directly on point. However, in In re 
Greater Southeast Community Hospi- 
tal Corp., 333 B.R. 506 (Bankr. D.D.C. 
2005), the court in dicta observed: 


An attorney who provides bad business 
advice, even advice given on retainer, is 


no more liable for legal malpractice than 
a doctor who is paid for such advice would 
be for medical malpractice, or, for that 
matter, an attorney who provides bad 


_ medical advice to a client would be for 


legal malpractice.® 


Greater Southeast Community 
Hospital actually concerns a failure 
to give business advice, inasmuch 
as the bankruptcy trustee sought 
to hold the company’s lawyers liable 
for failing to explain to the direc- 
tors and officers the consequences 
of taking on more debt. A number 
of other cases also have held that 
lawyers have no affirmative duty to 
offer business advice to a client who 
has not expressly asked for it.’ This, 
of course, is in line with paragraph 
five of the Comment to Model Rule 
2.1, which provides: “In general, a 
lawyer is not expected to give advice 
until asked by the client.” 


Other Authorities 

A 1965 ABA informal ethics opinion 
advises that a lawyer can give busi- 
ness advice if, in light of their past 
dealings, the client would expect the 
lawyer to do so, but does not discuss 
the consequences of bad advice.*® 

The leading legal malpractice trea- 
tise, after reviewing the scant case law 
that exists, simply observes: 


Clients have blamed their attorneys for 
unsuccessful financial ventures. Many 
such claims do not involve a legal error 
but charges regarding the wisdom of the 
financial aspects, including the integrity 
and ability of the other parties in the trans- 
action. Usually, the reason the business 
failed was not an express subject of the 
attorney’s retention. Underlying the claim 
is the belief that the lawyer, being a skilled 
and experienced professional, should have 
cautioned or protected the client from an 
improvident or disadvantageous deal.° 


53 

| 

| 

= 

2 

os 2% 

{ 

5 


Shepard’s*; 


Find and manage vital information throughout the litigatio 


Research Solutions 


jorsed by NITA®. Ever 
| The tirst solution endorsed by 
case briefs; e-filing; trusted e-discovery resourc 
sutionary Web-based tool built for litigators by litig: 
One revo utonary 
MEMBER BENEFIT 0 


Framing an Answer 

An argument can be made that giv- 
ing bad business advice should be no 
different from giving bad legal advice. 
But this view is untenable, as three 
quick examples make clear: 

e A lawyer agrees with the client 
that his fiancée is a good catch, so the 
client goes ahead with the wedding. 
Six months later, the marriage ends 
in divorce. 

e A lawyer agrees with the client 
that Boxer A will win Saturday’s fight, 
so the client places a $1,000 bet. Boxer 
B wins by a knockout. 

e A lawyer agrees with the client 
that a mid-winter Caribbean vacation 
is a good idea, so the client books a trip. 
A freak hurricane ruins the vacation. 

In each of these scenarios, the 
lawyer obviously gave advice to the 
client, yet no one would suggest that 
the lawyer is responsible for the bad 
outcome suffered by the client.'® This 
is so because the lawyer has special 
expertise in legal matters, but has no 
such qualifications when it comes to 
marriage counseling, sports, or the 
weather. And therein lies the answer 
to our question: A lawyer is not liable 
for bad business advice because, in 
giving it, he or she is nothing more 
than a layperson offering his or her 
opinion." 


Conclusion 

Of course, the foregoing does not 
mean that the lawyer is home free. 
A disgruntled client can still try to 
sue for ordinary (as opposed to pro- 
fessional) negligence if the business 
advice turns out to be bad. In addition, 
the following should make any lawyer 
think twice before giving business 
advice: 

1) If a lawyer gives what turns out 
to be bad business advice, the client 
will walk, even if the lawyer's legal 
advice is first-rate. 

2) Legal malpractice insurance 
policies typically exclude coverage for 
nonlegal claims.'* Thus, the lawyer 
who gives business advice is, as the 
saying goes, working without a net. 

3) Business advice, unlike legal 
advice, is not protected by the attor- 
ney-client privilege. Thus, in litigation 
it is subject to discovery. 

4) A suit seeking to recover for 


bad business advice is subject to the 
statute of limitations for tort actions 
rather than the shorter statute of 
limitations for professional liability 
actions and expands the universe of 
potential plaintiffs beyond just the 
client.'*Q 


! See,e.g., Symposium, Business Lawyer- 
ing and Value Creation for Clients, 74 Or. 
L. Rev. 1 (1995); Barbara Hagenbaugh, 
What Clients Want: How Business Lawyers 
Can Do a Better Job, 5 Bus. L. Topay 23 
(Jan/Feb. 1996); Steven T. Taylor, Vocifer- 
ous Demand... Client Clamor for Lawyers’ 
Business Skills Just Grows and Grows, 
Survey Shows, Or Counse. at 1 (Mar. 6, 
2000). 

2 It should be pointed out that this article 
is not concerned with two situations that 
are covered by the rules: 

1) Aclient with good credit needs a loan 
and asks his lawyer for help. Although the 
lawyer knows of several banks that would 
make the deal for seven percent interest, 
the lawyer sends the client to a bank charg- 
ing nine percent interest. Why? Because 
the lawyer’s relative works at the bank 
and is in line for a promotion. Clearly, the 
lawyer has put self-interest ahead of the 
client and, in so doing, has violated Rule 
1.7(a)(2). 

2) A different client also needs a loan, 
but his bad credit makes bank financing 
unavailable. The lawyer, therefore, agrees 
to put up the cash in exchange for a 10 
percent equity stake. Now the lawyer is in 
business with the client and must abide by 
the terms of Rule 1.8(a). 

’ For a further look at Rule 2.1, see Larry 
O. Natt Gantt II, More Than Lawyers: The 
Legal and Ethical Implications of Counsel- 
ing Clients on Nonlegal Considerations, 18 
Geo. J. Lecau Eruics 365 (2005). See also 
William O. Fisher, Where Were the Coun- 
selors?: Reflections on Advice Not Given 
and the Role of Attorneys in the Account- 
ing Crisis, 39 Gonz. L. Rev. 29 (2003-04) 
(cautioning lawyers not to abdicate their 
counseling function to other profession- 
als). 

* Nevertheless, at least one commentator 
has suggested that with the inclusion of 
the word “business,” §94(3) now imposes 
on lawyers a duty to either provide such 
advice or make it clear in writing that 
they will not do so except when specifically 
asked. See John M. Burman, Advising 
Clients About Non-Legal Factors, 27 Wyo. 
Law. 40 (Feb. 2004). 

5 DiMisa, 639 N.Y.S.2d 835 (App. Div. 
1996) at 837. 5 

® Greater Southeast Community Hospi- 
tal, 333 B.R. 506 (Bankr. D.D.C. 2005) at 
529. 

7 See, e.g., Yusefzadeh v. Ross, 932 F.2d 
1262 (8th Cir. 1991) (lawyer had no duty to 
advise client to look for alternative financ- 
ing options); In re BCI Pancake House, Inc., 
270 B.R. 15 (Bankr. D. Del. 2001) (lawyer 
had no duty to investigate foreign lender); 
Kansas Public Employees Retirement 
System v. Kutak Rock, 44 P.3d 407 (Kan. 
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2002) (law firm that failed to tell client 
that investment in food service company 
was imprudent did not violate ethics rules); 
Lamb v. Barbour, 455 A.2d 1122 (N.J. Su- 
per. Ct. App. Div. 1982) (lawyer who failed 
to tell clients that they were getting in over 
their heads by purchasing a bakery did not 
violate ethics rules); Vitale v. Coyne Realty, 
Inc., 414 N.Y.S.2d 388 (App. Div. 1979) 
(Callahan, J., dissenting in part) (lawyer 
who was brought in after plaintiff agreed 
to buy restaurant had no duty to counsel 
client as to whether purchase was a sound 
one). 

8 See Directing Client’s Attention to Desir- 
ability of Insurance, ABA Comm. on Pror. 
Eruics, INFORMAL Op. 844 (May 31, 1965). 

® RONALD E. MALLEN & JEFFREY M. Situ, 
LEGAL MALPRACTICE §26:3, at 837 (2008). 

1° Notice, however, that the lawyer might 
have been responsible in the first example 
if the lawyer had failed to discuss with the 
client the advisability of having a prenup- 
tial agreement and in the second example 


’ if he or she failed to mention that such 


betting is illegal (except in Nevada). See 
also In re JTS Corp., 305 B.R. 529 (Bankr. 
N.D. Cal. 2003) (although it was up to the 
company’s directors to decide how to pro- 
ceed in their search for financing, lawyers 
who were advising them had a duty to ex- 
plain the dangers of “floorless convertible 
securities,” given their exotic nature and 
the grave risks associated with them). 

"| Of course, this will not be true when 
the lawyer has an independent business 
relationship with the client or has held 
himself or herself out as having special 
business acumen. See, e.g., Matter of 
Pappas, 768 P.2d 1161 (Ariz. 1988), and 
Bethany Smith, Note, Sitting On vs. Sitting 
in on Your Client’s Board of Directors, 15 
Geo. J. Lecat Eruics 597 (2002). 

12 See, e.g., Fanaras Enterprises, Inc. v. 
Doane, 666 N.E.2d 1003 (Mass. 1996); 
Martin B. Adams, Exclusion Language 
of Policies May Deny Attorneys Coverage 
for Mistakes in Business Pursuits, 71 N.Y. 
Sr. B.J. 46 (Mar. 1999); James M. Bowie, 
Professional Liability Insurance: What 
Every Lawyer Should Know, 19 Mk. B.J. 
112, 114-15 (Spring 2004). 

'3 See also In re Vioxx Products Liability 
Litigation, 501 F. Supp. 2d 789, 798-99 
(E.D. La. 2007); NXIVM Corp. v. O’Hara, 
241 F.R.D. 109, 126 (N.D.N.Y. 2007) (col- 
lecting cases); Raymond L. Sweigart, 
Attorney-Client Privilege: Pitfalls and 
Pointers for Transactional Attorneys, 17 
Bus. L. Topay 43 (Mar./Apr. 2008). 

4 See Kyle Kveton, The Question of 
Whether A Lawyer Has Given Legal or 
Nonlegal Advice is Highly Fact-Specific, 
28 L.A. Law. 31 (Sept. 2005). 


Robert M. Jarvis is a professor of law 
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a B.A. from Northwestern University, a J.D. 
from the University of Pennsylvania, and an 
LL.M. from New York University. 

This column is submitted on behalf of 
the Business Law Section, Russell M. Blain, 
chair, and Melanie E. Damian, editor. 
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